Shareholder Control and the Delaware Dilemma: Is
Private Capital Ruining Corporate Law?

Elisabeth de Fontenay'

The growing prevalence of controlling shareholders and new forms of
shareholder control in large public companies poses a serious dilemma for
corporate law—particularly in Delaware, the longstanding jurisdiction of
choice for such firms. On the one hand, allowing controlling shareholders
to act unfettered runs counter to corporate law’s classic board-centric gov-
ernance model and its policy of closely scrutinizing conflicts of interest.
More fundamentally, beyond a certain point controller power may erode
shareholder value and the economic surplus generated by public compa-
nies—though it is vexingly difficult to determine where that point lies. On the
other hand, holding the line against increasing controller power with tradi-
tional doctrine would mire these firms in procedure and litigation, while
driving controllers to incorporate elsewhere or seek refuge in the private
markets—a different but no less significant harm to public shareholders.

Faced with these tradeoffs, Delaware recently opted to loosen its con-
straints on shareholder control substantially. Whatever the merits of this
choice, the heated debate surrounding it largely missed that Delaware’s di-
lemma stems not from problems internal to corporate law, but rather from
external, long-term developments in securities law and corporate finance.
The sweeping deregulation of private capital-raising and decades of abun-
dant capital have made it vastly easier for firms to remain private and avoid
the public markets. This has given large firms’ founders and other control-
lers extraordinary leverage over other investors at all stages of their firms’
lifecycle, allowing them to retain control even after an IPO. As a result, cor-
porate law now confronts a difficult choice: accommodate governance ar-
rangements that may erode firm value, or risk accelerating the withdrawal of
major firms from the public markets. If controller dominance poses a prob-
lem for the investing public, it is one that corporate law did not create and
cannot solve alone.
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I. Winds of Change in Corporate Law: The Rise of Controlled Public
Companies

A. From Corporate Law Nirvana to Pitched Battle

Few legal fields inspire as much internal confidence—and self-con-
gratulation—as corporate law. To be sure, outsiders have raised powerful
critiques,! and insider debates perennially ebb and flow.? Nonetheless, the
overall sense among practitioners, judges, and scholars is that U.S. corpo-
rate law has been remarkably successful over a remarkably long period of
time®—an exemplar of law facilitating and occasionally improving upon
private ordering, while fostering economic growth.*

Corporate law has also displayed a remarkable degree of stability.
Given the ease with which firms may opt in and out of different jurisdic-
tions, one might have predicted ever-shifting sources of corporate law in a
dreaded “race to the bottom,” through state competition for charters.® Yet
when incorporating out-of-state, the largest U.S. firms have overwhelm-
ingly chosen Delaware as their corporate legal home for an astonishingly
long time.®

This blissful equilibrium may now be lost, however. Recent Delaware
cases’ scrutinizing shareholder control and conflicted transactions involv-
ing alleged controlling shareholders—in companies such as Tesla, Moelis,
and Match—triggered intense backlash from the corporate defense bar,?

1. Concerns about shareholder limited liability has long been raised by scholars in tort
law, criminal law, environmental law, and other fields. See, e.g., Christopher D. Stone, The Place
of Enterprise Liability in the Control of Corporate Conduct, 90 YALE L.J. 1, 74 (1980).

2. Take, for example, the debates over ESG and its predecessor, corporate social respon-
sibility. See Elizabeth Pollman, The Making and Meaning of ESG, 14 HARV. BUS. L. REV. 403
(2024) (tracing the history of the ESG movement).

3. See Henry Hansmann & Reinier Kraakman, The End of History for Corporate Law,
89 GEO. L.J. 439 (2001).

4.  Matthew D. Cain & Steven M. Davidoff, Delaware’s Competitive Reach, 9 J.
EMPIRICAL LEGAL STUD. 92, 92 (2012).

5. See William L. Cary, Federalism and Corporate Law: Reflections upon Delaware, 83
YALEL.J. 663 (1974).

6.  See Marcel Kahan & Ehud Kamar, The Myth of State Competition in Corporate Law,
55 STAN.L.REV. 679, 748 (2002) (arguing that there is no state competition for corporate charters,
because Delaware dominates the market so completely); Cain & Davidoff, supra note 4.

7.  Tornetta v. Elon Musk, 310 A.3d 430 (Del. Ch. 2024); West Palm Beach Firefighters’
Pension Fund v. Moelis & Co., 311 A.3d 809 (Feb. 23, 2024); In re Sears Hometown and Outlet
Stores, Inc. Stockholder Litigation, 309 A.3d 474 (Del. Ch. 2024); In re Match Group, Inc. Deriv-
ative Litig., 315 A.3d 446 (Del. 2024).

8. See Mark Thierfelder, Eric Siegel & Rick Horvath, Delaware Governor Signs Contro-
versial “Market-Practice” Amendments to General Corporation Law, HARV. L. SCH. F. ON CORP.
GOVERNANCE (July 30, 2024), https://corpgov.law.harvard.edu/2024/07/30/delaware-governor-
signs-controversial-market-practice-amendments-to-general-corporation-law
[https://perma.cc/YB9B-86G7] (“The decisions in Crispo, Activision, and Moelis were controver-
sial among corporate practitioners. As stated during the legislative process, the decisions had the
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provoked pitched battles among famously collegial insiders,” and
prompted calls by corporate management to decamp en masse from Dela-
ware.!® After high-profile exits by Tesla (to Texas) and TripAdvisor and
Dropbox (both to Nevada) and a major new push by other states to com-
pete seriously with Delaware,!! panic among Delaware insiders became
palpable.

In response, Delaware recently enacted sweeping amendments to its
corporate statute, the Delaware General Corporation Law.!? The primary
effects of the new legislation are, first, to permit firms to grant expansive
(and potentially irrevocable) governance rights to specific shareholders
that would normally belong to the board of directors, and second, to sig-
nificantly ease the path for controlling stockholders (and other sharehold-
ers with material control rights) to engage in conflicted transactions with-
out triggering judicial review. At this stage, it is anyone’s guess whether
these amendments will in fact stave off corporate departures from Dela-
ware and whether shareholder returns will suffer or benefit from increased
controller power in Delaware public companies.

Instead, this Essay examines how we arrived here in the first place.
The blame for the recent turmoil was cast at both the substance of Dela-
ware law and a supposedly stricter review of controller actions by Dela-
ware judges in recent cases.!® The difficulty is that there is little evidence
of a sudden, major shift in Delaware’s jurisprudence—either “on the
books” or as-applied.'* In fact, the problem is not one of Delaware’s own
making, but rather a direct consequence of major changes in the capital
markets and in securities regulation.

potential of disrupting established market practice and, in the case of Activision and Moelis, calling
into question long-standing agreements.”).

9.  See Mark Lebovitch, Soap Opera Summer: Five Predictions About Delaware Law’s Re-
sponse to New DGCL 122(18)’s Effect on Delaware Law and Practice, 15 HARV. BUS. L. REV.
COLUMNS 283 (2024) (describing the resulting “soap opera” and unprecedented personal attacks
among Delaware insiders).

10. See, eg., Elon Musk (@elonmusk), X (Jan. 30, 2024, 5:14 PM),
https://x.com/elonmusk/status/1752455348106166598 [https://perma.cc/SVZW-N83M] (advising
never to incorporate in Delaware).

11.  See Christine Hurt, Texas, Delaware, and the New Controller Primacy, 67 ARIZ. L.
REV. (forthcoming 2025), https://ssrn.com/abstract=5156667 [https://perma.cc/99NC-FZBX].

12.  See S.B. 313, 152nd Gen. Assembly (Del. 2024); S.B. 21, 153rd Gen. Assembly (Del.
2025).

13.  See, e.g.,Jonathan R. Macey, Delaware Law Mid Century: Far From Perfect but Prob-
ably Not Leaving for Las Vegas (YALE L. & ECON. RSCH. PAPER 2024), https://corpgov.law.har-
vard.edu/2024/12/17/delaware-law-mid-century-far-from-perfect-but-probably-not-leaving-for-
las-vegas [https://perma.cc/3KS7-SN84]; Jill E. Fisch & Steven Davidoff Solomon, Control and Its
Discontents, 173 U. Pa. L. Rev. 641 (2025).

14.  For an excellent description of why the clash in Delaware cannot be attributed to
changes in Delaware law or judicial scrutiny, see Ann Lipton, The Legitimation of Shareholder
Primacy, J. CORP. L. (forthcoming ~ 2025),  https:/ssrn.com/abstract=5120765
[https:/perma.cc/9JQW-YEYE].
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B. Controlling Shareholders in Public Companies

What has changed is twofold. First, there are now significantly more
controlled public companies in the United States than in prior decades.
Second, shareholder control is being exercised via new mechanisms that
have not been well conceptualized and incorporated in corporate law. In
sum, a new wave of shareholder control has collided with Delaware’s ex-
isting doctrine, leaving all sides unhappy with the status quo.

1. Controlled Public Companies

Among large public companies, the proportion of controlled compa-
nies is increasing. This article defines a “controlled company” broadly as
one in which a single shareholder (or group of shareholders acting to-
gether) can effectively direct corporate decision-making, whether through
its power to appoint the board or through other channels.”> Controlling
shareholders may be individuals (such as founders or the family of a
founder) or entities (such as a private equity fund). While it is quite com-
mon for private companies to have a controlling shareholder, until recently
this was relatively rare for public companies.'® Today, however, even the
very largest U.S. public companies may be effectively controlled by insid-
ers, including Alphabet, Meta, Berkshire Hathaway, Walmart, and, argua-
bly, Tesla.

Gone are the days of the classic “Berle-Means corporation,” in which
control is necessarily exercised solely by corporate management (the board
and the executive officers), because dispersed and passive public-company
shareholders lack the power and incentives to intervene in corporate gov-
ernance.!” The first major blow to the Berle-Means corporation was the
shift in share ownership from dispersed retail investors to concentrated in-
stitutional investors, a development best captured by the rise of index
funds.'® A second major departure from the Berle-Means paradigm is oc-
curring today. With the rise of controlled companies, corporate power in

15.  This Essay is not concerned with the (difficult) problem of drawing the line between
control and the absence of control within corporate law. Rather, it claims only that major govern-
ance rights (including but not limited to majority voting rights) are increasingly being shifted from
boards to specific shareholders in U.S. public companies.

16.  For a summary of the earlier evolution of corporate boards in U.S. public companies,
see Jeffrey N. Gordon, The Rise of Independent Directors in the United States, 1950-2005: Of Share-
holder Value and Stock Market Prices, 59 STAN. L. REV. 1465 (2007).

17. See ADOLPH A. BERLE, JR. & GARDINER C. MEANS, THE MODERN CORPORATION
AND PRIVATE PROPERTY 277-79 (1933).

18.  See Ronald J. Gilson & Jeffrey N. Gordon, The Agency Costs of Agency Capitalism:
Activist Investors and the Revaluation of Governance Rights, 113 COLUM. L. REV. 863, 889, 896
(2013).
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public companies is shifting from the board of directors to the controlling
shareholder.

2. The Changing Look of Control

Not only is the proportion of shareholder control increasing among
public companies, but the manner in which that control is achieved, how it
is exercised, and who is exercising it have changed as well."” Traditionally,
a controlling shareholder was one who held a majority of the voting power
in the firm. Also traditionally, such majority voting control could typically
only be achieved in public companies by holding or acquiring a majority
economic stake in the business.”’ Today, however, control can be achieved
and exercised in very different ways, each involving a significant wedge be-
tween the controller’s majority control rights and their minority economic
stake.

First, “dual class” voting structures grant one or more parties —most
often, the firm’s founder(s)—shares with voting rights that vastly exceed
their rights to the firm’s economics.?! Traditionally confined largely to me-
dia companies (where editorial control was thought to be crucial), these
structures have greatly increased in popularity among public companies,
especially in IPOs of tech companies (as shown in Figure 1).

19.  See Fisch & Solomon, supra note 13.

20.  See infra notes 41-42 and accompanying text.

21.  See Lucian A. Bebchuk & Kobi Kastiel, The Untenable Case for Perpetual Dual Class
Stock, 103 VA. L. REV. 585 (2017).
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Figure 1. Percentage of IPOs With Dual-Class Structures, 1980-2024.>
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The second approach to control is the newest in public companies and
the least visible: rather than receiving shares with disproportionate voting
rights, the shareholder is simply granted specified control rights or other
governance rights in a shareholders’ agreement or similar arrangement.?
(For example, the shareholder may be granted approval (veto) rights over
enumerated corporate actions, as well as the right to designate directors
for a specified number of board seats.) In public companies, this contrac-
tual approach is increasingly favored by private equity funds seeking to
retain influence over their portfolio companies even after the IPO.** Simi-
lar agreements are also being used by public company boards to settle
fights with activist hedge funds,? and the effect is likewise to transfer var-
ious governance rights from the board or the shareholders as a whole to a
specific shareholder (in this case, the activist fund), without the salience of
a charter amendment or new class of shares.

Third, certain scholars have argued that “superstar CEOs” whose tal-
ents or popularity are essential to their firms’ success may have so much

22.  Alldataused in this graph are from Jay Ritter’s IPO Data. Jay R. Ritter, Initial Public
Offerings: Dual Class Structure of IPOs Through 2024 (July 2, 2025), https:/site.warring-
ton.ufl.edu/ritter/files/IPOs-Dual-Class.pdf [https://perma.cc/2LKX-2KNT].

23.  See Gabriel Rauterberg, The Separation of Voting and Control: The Role of Contract
in Corporate Governance, 38 YALE J. ON REGUL. 1124 (2021); Jill E. Fisch, Stealth Governance:
Shareholder Agreements and Private Ordering, 99 WASH. U. L. REV. 913 (2021).

24.  Rauterberg, supra note 23; Fisch, supra note 23.

25.  See, e.g., Verified Complaint, Miller v. Bartolo, C.A. No. 2024-0176-JTL (Del. Ch.
Feb. 27,2024) (describing the “Cooperation Agreement” used by Crown Castle to settle a dispute
with activist hedge fund manager Elliott Investment Management).
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influence over the board and all corporate decision-making that they
should be considered controlling shareholders—at least with respect to
some decisions—regardless of their actual voting and economic stake in
the firm.?¢ Although this theory of corporate control is controversial on its
own, in practice superstar CEOs who are alleged to be controlling share-
holders (such as Elon Musk at Tesla) also tend to hold considerable voting
rights—though not necessarily a majority—or have been granted various
other control rights contractually.).

II. Controlled Public Companies: Causes and Context

The trends described above demand an answer to why controlled pub-
lic companies have become so much more prevalent. Stated differently,
why is shareholder control increasingly replacing board control in compa-
nies that choose to go public?

A. The Efficiency Story

1. Controllers and Firm Value

One theory holds that shareholder control is more efficient than
board control —that is, it generates greater firm value, all else equal —in at
least some public companies.

Public-company boards have long drawn criticism, particularly for
weak incentives and procedural inertia. First, because they tend to hold
relatively small stakes in the firms that they serve, independent directors
sitting on public-company boards arguably lack the incentives to work very
hard to increase firm value.?”’ Second, such directors may prioritize process
over substance in their decision-making for the firm and be overly risk
averse, because they face the downside of shareholder litigation, govern-
ment enforcement, and reputational damage, while gaining only limited
upside from their stockholdings.?®

By contrast, under the right conditions, a controlling shareholder may
have both the incentive and ability to act more decisively in the firm’s in-
terests. First, due to their larger economic stakes in the firm, they may gen-
erate more value-increasing ideas than traditional boards.” Second, due to
their sole control (in practice) over firm decisions, in theory they may be

26.  See Assaf Hamdani & Kobi Kastiel, Superstar CEOs and Corporate Law, 100 WASH.
U. L. REV. 1353 (2022).

27. See LUCIAN A. BEBCHUK & JESSE M. FRIED, PAY WITHOUT PERFORMANCE: THE
UNFULFILLED PROMISE OF EXECUTIVE COMPENSATION 23-27 (2004).

28.  See Stephen M. Bainbridge & M. Todd Henderson, Boards-R-Us: Reconceptualizing
Corporate Boards, 66 STAN. L. REV. 1051, 1062-67 (2014); Stephen M. Bainbridge, Why a Board?
Group Decisionmaking in Corporate Governance, 55 VAND. L. REV. 1, 40-41 (2002).

29.  See Zohar Goshen & Assaf Hamdani, Corporate Control and Idiosyncratic Vision,
125 YALE L.J. 560 (2015).
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able to execute such value-increasing ideas faster and more efficiently than
a non-controlled public company could.*® (A controlling shareholder can
also ignore value-decreasing shareholder proposals more easily than a tra-
ditional board, which can be voted out by unhappy shareholders.*') Anec-
dotes are hardly conclusive, but a proponent of this theory might compare
the growth trajectories of Alphabet and Meta (both controlled by their
founders) with that of IBM, while a critic might compare Paramount (con-
trolled by the Redstone family) with Disney.

But what of the new mechanisms of control described above? What
distinguishes them from traditional control (in which the controller’s vot-
ing and economic power are equal) is that the controller’s degree of control
may vastly exceed its economic stake in the company. Conventionally, in-
troducing a wedge between control rights and economics raises especially
acute agency problems,*? by altering the controller’s calculus when it acts
on behalf of the firm.>* Because the controlling shareholder does not bear
the full economic weight of its decision-making in such cases, the argument
goes, it may be especially tempted to act primarily for personal benefit.>*

Recent scholarship provides a convincing defense of such structures,
however. In this view, the wedge between control rights and cash flow
rights is not a defect, but a design feature. For example, Gilson and
Schwartz present a formal model in which the entrepreneur is given control
of the firm, to reap the benefits of founder discretion described above, but
is compensated only with whatever share of the firm’s economics optimizes
the founder’s effort and investors’ willingness to invest.* Similarly, Albert
Choi shows that such controlling shareholder structures can be efficient;
therefore, we should not always seek to minimize the private benefits that
controllers can derive from their firms.*® Instead, such private benefits can
help bind the controller to the firm and induce long-term effort.’’

Of course, these potential benefits of having a controlling stockholder
must be weighed against the risk that the controller will extract excessive

30. Seeid.

31.  See Vittoria Battocletti, Luca Enriques & Alessandro Romano, Dual Class Shares in
the Age of Common Ownership, 48 J. CORP. L. 541 (2022).

32.  See Lucian A. Bebchuk & Kobi Kastiel, The Untenable Case for Perpetual Dual Class
Stock, 103 VA. L. REV. 585 (2017).

33.  See K.J. Martijn Cremers, Beni Lauterbach & Anete Pajuste, The Life-Cycle of Dual
Class Firm Valuation, 13 REV. CORP. FIN. STUD. 459 (2024) (explaining that agency costs grow as
the wedge between the controller’s voting power and economic interest in the firm grows).

34.  See Gregory H. Shill, The Social Costs (and Benefits) of Dual-Class Stock, 75 ALA. L.
REV. 221 (2023).

35.  See RonaldJ. Gilson & Alan Schwartz, Corporate Control and Credible Commitment,
43 INT'LREV. L. & ECON. 119 (2015).

36.  See Albert H. Choi, Concentrated Ownership and Long Term Shareholder Value, 8
HARV.BUS. L. REV. 53 (2018)

37. Seeid.
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private benefits from the firm, as discussed further in Part II1.3® Notwith-
standing, it is at least conceivable in some cases that, under the appropriate
governance regime, a controlled public company could be more profitable
than a non-controlled one, all else equal.*

2. Does the Efficiency Story Hold?

Before endorsing this theory, however, one would also need to ex-
plain why controlled public companies became so much more common
only in the last decade or two. Here one might point to the rise of con-
sumer-facing tech and social media companies, where a controlling
founder might be especially valuable, due to the importance of rapid inno-
vation and market-share capture.® It is also possible that investors have
long known of the benefits of controlling stockholders, but were simply not
permitted to have them in the public markets until recently.*! Indeed, until
the mid-1980s the New York Stock Exchange listing rules prohibited dual-
class structures for public companies listed on the exchange, with very lim-
ited exceptions.*

Yet certain empirical findings fit poorly with the efficiency story. Most
notably, the degree of control given to founders varies closely with the
availability of capital.** When more capital floods the market and investors
compete to fund companies, giving founders more bargaining power over
investors, founders are granted more control and discretion over their
companies when they raise capital. By contrast, when capital is compara-
tively scarce, giving investors more bargaining power over founders,
founders are granted less control. If founder control were simply more ef-
ficient for some companies, however, why wouldn’t investors themselves
always support it? Why would founder control vary sharply with time and
different capital-market conditions? That founders are given less control
when capital is scarce suggests that, contrary to many controller claims, in-
vestors do not always believe that more founder control will lead to greater
gains for the firm.

38.  Gilson, Schwartz and Choi acknowledge and discuss the risks that controllers will ex-
tract more value ex post than investors intended ex ante. See Gilson & Schwartz, supra note 35;
Choi, supra note 36.

39.  See Ronald J. Gilson & Jeffrey N. Gordon, Controlling Controlling Shareholders, 152
U.PA.L.REV. 785 (2003).

40.  See Zohar Goshen & Assaf Hamdani, Corporate Control and Idiosyncratic Vision,
125 YALE L.J. 560 (2015).

41.  See Robert J. Jackson Jr., Comm’r, U.S. Sec. & Exch. Comm’n, Perpetual Dual-Class
Stock: The Case Against Corporate Royalty (Feb. 15, 2018), https://www.sec.gov/news-
room/speeches-statements/perpetual-dual-class-stock-case-against-corporate-royalty
[https://perma.cc/59CS-5QVC] (“For most of the modern history of American equity markets, the
New York Stock Exchange did not list companies with dual-class voting.”).

42.  See NYSE’s Proposed Rule Changes on Disparate Voting Rights, 18 SEC. REG. & L.
REP. (BNA) No. 37, at 1389 (Sept. 19, 1986).

43.  See Dhruv Aggarwal, Ofer Eldar, Yael V. Hochberg & Lubomir P. Litov, The Rise of
Dual Class Stock IPOs, 144 J. FIN. ECON. 122 (2022).
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B. The Private Capital Story

An alternative account of the rise of shareholder control in public
companies rests on the rise of controller bargaining power, due to the rise
of private capital. In the efficiency story described above, the new mecha-
nisms of shareholder control such as dual-class stock or stockholders’
agreements are valuable innovations designed to solve certain problems in
public-company governance. There is another potential explanation, how-
ever. The “new look” of shareholder control may instead reflect the impo-
sition of private-company governance on public firms—simply because
founders and other controllers now have the leverage to demand it. More
precisely, the rise of controlled public companies may simply reflect a surge
in the bargaining power of founders and other controllers relative to pas-
sive shareholders, due to major developments in the private markets —the
ecosystem in which firms evolve until they (potentially) go public. Cru-
cially, in this alternative story, the observation that shareholder control is
on the rise in public companies tells us little about whether shareholder con-
trol is good, bad, or irrelevant for firm value.

This story unfolds as follows. Up until the last few years, the United
States had experienced roughly four decades of mostly declining interest
rates (as shown below in Figure 2)—an extraordinarily long period in
which capital was strikingly cheap. By some accounts, this created an im-
balance in which too much capital was chasing too few good business ideas,
causing valuations to soar relative to firms’ actual earnings. Founders —the
suppliers of business ideas—thus gained tremendous bargaining leverage
over venture capital funds eager to deploy capital. As a result, these funds
increasingly allowed founders to retain control of their startups even
through repeated rounds of new capital-raising in the private markets, ra-
ther than replacing them with professional managers.*

Figure 2. Yield (%) on 10-Year U.S. Treasury Securities, 1980-2020.*

44.  See Elizabeth Pollman, Adventure Capital, 96 S. CAL. L. REV. 1341 (2024).
45.  All data used in this graph are from the Board of Governors of the Federal Reserve
System (US) via FRED® at https:/fred.stlouisfed.org/series/DGS10.
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The rise of the founder-led company radically altered the corporate gov-
ernance landscape and eventually spilled over from private companies into
the public markets, as founders were able to retain control even after their
companies went public in an [PO.*

In addition to founder-led and venture-capital-financed firms, the
abundance of private capital prompted a second group of controlled pri-
vate companies, namely private-equity portfolio companies. These firms in
turn utilized new forms of control, if and when they went public.¥’ A pri-
vate equity fund typically retains some stock and governance rights when
its portfolio company undergoes an IPO, in order to control the timing and
terms of the fund’s eventual complete exit.*

At the same time, all companies gained significant leverage over the
decision to go public in the first place, thanks to developments in the secu-
rities laws that allowed companies to stay private ever longer. The

46.  See Ofer Eldar, Dual-Class IPOs: A Solution to Unicorn Governance Failure, in THE
HANDBOOK ON THE STRUCTURE OF PRIVATE EQUITY AND VENTURE CAPITAL (Brian Brough-
man & Elisabeth de Fontenay eds., forthcoming 2025).

47.  See Gladriel Shobe & Jarrod Shobe, Contractual Control in Dual Class Corporations,
42 YALE J. ON REGUL. 332 (2025).

48.  Market practice prevents the private equity fund owner from completely selling off
its stock in the IPO, as doing so would send a negative valuation signal to anyone buying into the
IPO. An eventual complete exit is crucial for the fund, however, as are the terms and timing of
such exit. Private equity funds are typically of limited duration (e.g., ten to thirteen years), and
must dispose of all investments during that time. Therefore, the fund should want to retain some
control over the company even after it goes public, even where doing so might fetch a lower price
in the IPO or harm firm value somewhat, in order to ensure control over their exit.
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dichotomous regulatory treatment of public and private companies creates
powerful incentives for firms to stay private, but large firms were mostly
unable to do so, until a major deregulatory push that began in the 1980s
and continues today.* Among a long list of liberalizing moves, certain de-
velopments stand out. First, in the early 1980s the SEC promulgated a new
rule, Regulation D, allowing companies to raise an unlimited amount of
capital from accredited investors, with virtually no disclosure obligation.>
Second, beginning in the mid-1990s, private investment funds were permit-
ted to take on unlimited capital from an unlimited number of “qualified
purchaser” investors (essentially, large institutional investors).’! This
change eventually allowed private capital funds (including private equity
funds, venture capital funds, and private credit funds) to grow truly mas-
sive, which in turn enabled private companies to raise unprecedented cap-
ital without ever needing to go public. Third, the JOBS Act of 2012%? in-
creased the shareholder cap on private companies so much that, in
practice, it became highly unlikely that any private company would ever be
forced to enter the public markets against its will, no matter how large it
grew.>?

With companies now able to raise unlimited capital without going
public, fewer are choosing to do so: the number of U.S. public companies
is in a long-term decline.>* Now that public entry is optional, a firm can be
induced to go public only if the party then in control—often today, the
founder or private equity fund—wishes it. Yet controllers tend to condition
going public on retaining at least some control—typically through dual-
class structures, in the case of founders, and through shareholders’ agree-
ments, in the case of private equity funds. Thus the proportion of con-
trolled public companies has grown in recent decades, due to changes to
the securities laws and a surge in cheap capital.

In short, in this private capital story, the shrinking set of companies
that choose to go public are likely to retain private-company governance
structures that give a specific shareholder or group of shareholders crucial
control rights. In a sense, these shareholders are having their cake and eat-
ing it too, by selling off most of the economics in the firm to public-market
investors without giving up control.

49.  See Elisabeth de Fontenay, The Deregulation of Private Capital and the Decline of the
Public Company, 68 HASTINGS L.J. 445 (2017).

50.  SeeSec. Exch. Comm’n, Revision of Certain Exemptions from Registration for Trans-
actions Involving Limited Offers and Sales, S.E.C. Release No. 33-6389 (Securities Act of 1933),
24 S.E.C. 1166, 47 Fed. Reg. 11,251 (Mar. 8, 1982) (codified at 17 C.F.R. §§ 230, 239).

51.  See15U.S.C. § 80a-3(c)(7).

52.  Jumpstart Our Business Startups Act, Pub. L. No. 112-106, 126 Stat. 306 (2012).

53.  See Securities Exchange Act of 1934 § 12(g)(1).

54.  See Xiaohui Gao, Jay R. Ritter & Zhongyan Zhu, Where Have All the IPOs Gone?,
48 J. FIN. & QUANTITATIVE ANALYSIS 1663 (2013); Craig Doidge, G. Andrew Karolyi & Ren M.
Stulz, The U.S. Listing Gap, 123 J. FIN. ECON. 464 (2017).
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C. Implications

Which of these two stories—efficiency or private capital —is correct?
They are not mutually exclusive, and both likely capture part of the truth.
The problem is that if the private capital story holds any explanatory
power, we cannot conclude whether shareholder control is good or bad for
firm value, nor what degree of shareholder control is optimal, simply by
observing market practice.

The rise and fall of the crypto exchange FTX illustrates the profound
corporate governance changes discussed above, as well as the difficulty of
deciding between the efficiency story and the private capital story. As dis-
cussed, venture capital funds were traditionally known for keeping found-
ers on a short leash through tight controls.* In recent years, however, ven-
ture capital has trended toward near-total discretion for founders,
especially in “hot” markets. With FTX, for example, legendary investors
such as Sequoia Capital and Softbank dolled out hundreds of millions of
dollars to the company, while acquiescing to a structure in which founder
Sam Bankman-Fried retained voting control and served as both the CEO
and the sole director of the firm.>® This extraordinarily permissive govern-
ance eventually back-fired: as a result of “a complete failure of corporate
controls,” the disgraced firm went from a $32 billion valuation to bank-
ruptcy within the space of a year.”’

While the FTX arc is striking, it is unclear what lesson to draw from
it. Did Sequoia and others give sole control to Bankman-Fried believing
that this was the best way to grow the firm and capture the market? Or did
they knowingly take a gamble on poor governance, because so many others
stood ready to fund FTX if they refused? We simply do not know whether
total founder control was the key to FTX’s extraordinary success (however
briefly it lasted) or instead what kept the firm from thriving over the long
term. FTX crystallizes the epistemic difficulty for both investors and regu-
lators: there is no obvious way to tell whether control reflects efficient sort-
ing or distorted bargaining, nor whether it will unlock unique firm value or
invite catastrophic self-dealing.

55.  See Brian Broughman & Jesse M. Fried, Do Founders Control Start-up Firms That
Go Public?,10 HARV. BUS. L. REV. 49, 50 (2020) (noting based on an older sample of firms that
startup founders “typically must cede control of their firms to obtain VC financing”).

56.  See Rohan Goswami, FTX’s Venture Backers Included Patriots Owner Robert Kraft
and Billionaire Paul Tudor Jones, New Filings Show, CNBC (Jan. 10, 2023),
https://www.cnbc.com/2023/01/10/ftx-investors-included-robert-kraft-paul-tudor-jones-new-fil-
ings.html.

57. In re FTX Trading Ltd., No.23-2297, 2024 U.S. App. LEXIS 1279 (3dCir.
Jan. 19, 2024).
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III. Delaware’s Dilemma

A. The Traditional Approach

Suppose, for argument’s sake, that a subset of public companies is best
governed by a controlling sharcholder. The question then becomes
whether and how corporate law should regulate such firms differently from
ordinary, non-controlled public companies.

Controlled companies have long challenged corporate law doctrine.

They depart from the canonical model of passive-shareholder governance,
where boards exercise independent judgment on behalf of all investors. A
shareholder exercising control over a firm, rather than a board, is a mixed
blessing, as we have seen. On the one hand, a controlling shareholder
might have far more incentive than the board to work to increase firm
value, given its economic or personal stake in the business.”® On the other
hand, a controlling shareholder may prefer to extract private benefits at
the expense of minority shareholders than to pursue firm-wide value crea-
tion.>?
As the longstanding jurisdiction of incorporation for most large public
companies, where does Delaware come into play in all this? The only ma-
terial check on the behavior of the controlling shareholder is the threat of
a shareholder lawsuit to enforce the controlling stockholder’s fiduciary du-
ties to the remaining stockholders. By design, controlled companies are
largely immune to the traditional governance levers available in ordinary
public companies—hostile takeovers, proxy contests, and activist cam-
paigns. With shareholder lawsuits the sole remaining line of defense, Del-
aware corporate law is squarely in the spotlight, as Delaware judges must
be the final arbiters of controller behavior for all firms incorporated in the
state.%

Delaware’s traditional approach had two notable features. First, it
took a flexible approach in determining whether a sharcholder should be
deemed a controlling shareholder. Specifically, it allowed for the possibility
of a de facto controller, even when the shareholder did not hold a majority

58.  See supra notes 27-28 and accompanying text.

59.  Rather than grow firm value, a controlling shareholder may find it easier simply to
extract wealth from the minority shareholders than to increase firm value, such as by tunneling
the firm’s assets or extracting exorbitant compensation. Alternatively, a controlling shareholder
might operate the company in a way that maximizes their personal, non-pecuniary utility while
harming firm value, such as by wasting resources on projects driven by vanity or ideology. Finally,
they might simply prove over time to be incompetent or overconfident, yet due to their control
they cannot be removed. See Ronald J. Gilson & Jeffrey N. Gordon, Controlling Controlling
Shareholders, 152 U. PA. L. REV. 785 (2003).

60.  See Michal Barzuza, Nevada v. Delaware: The New Market for Corporate Law 42 DEL.
LAW. 6 (2024).
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of the company’s voting power.®! Second, it required that transactions in-
volving clear self-dealing by the controlling stockholder be “fair” to the
corporation, a highly exacting standard of review requiring both fair terms
and fair process.®? Yet it also allowed companies to avoid the “entire fair-
ness” standard of review for controller self-dealing by satisfying a complex
procedural safe harbor (the so-called “MFW factors™).5

But as controller power spread and altered in form, Delaware’s tradi-
tional framework came under mounting strain. A handful of Chancery
Court decisions invalidating conflicted actions by controlled public compa-
nies® and shareholders agreements awarding major governance rights to a
shareholder® triggered an uproar from prominent controllers and the law
firms advising them.® This sowed the seeds of Delaware’s dilemma, argu-
ably leaving the State with only bad options: frequent judicial intervention
that would drive away controlled companies or underenforcement that
risked gutting valuable minority protections.®’

B. Delaware’s Choices Under Uncertainty (and Duress)

1. Stay Firm: Retain Mandatory Constraints on Controllers

Had Delaware maintained its traditional doctrinal stance, it risked an
exodus of controlled firms in search of friendlier legal terrain. High-profile
reincorporations—Tesla to Texas, and TripAdvisor and Dropbox to Ne-
vada—have amplified these fears and spurred rival states to market them-
selves as controller-friendly alternatives.®® Of course, all this had the Del-
aware bar concerned.

More consequential for Delaware in the long run, however, is the pro-
spect that controlled firms may abandon the public markets altogether.
While public-company Tesla’s departure from Delaware attracted the
most attention, recall that Elon Musk has already taken one large public

61.  See In re Crimson Expl. Inc. S’holder Litig., 2014 WL 5449419, at *10 (Del. Ch. Oct.
24,2014 (“[T]here is no magic formula to find control; rather, it is a highly fact specific inquiry.”);
Abraham v. Emerson Radio Corp., 901 A.2d 751, 759 (Del. Ch. 2006) (stating that fiduciary duties
will be imposed on a party for being a controller if it “exerts its will over the enterprise in the
manner of the board itself”).

62.  See Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983).

63.  See Kahnv.M & F Worldwide Corp., 88 A.3d 635 (Del. 2014).

64. Richard J. Tornetta et al. v. Elon Musk et al., 310 A.3d 430 (Del. Ch. 2024); In re
Sears Hometown and Outlet Stores, Inc. Stockholder Litigation, 309 A.3d 474 (Del. Ch. 2024); In
re Match Group, Inc. Derivative Litig., 315 A.3d 446 (Del. 2024).

65.  West Palm Beach Firefighters’ Pension Fund v. Moelis & Co., 311 A.3d 809 (Feb. 23,
2024).

66.  See Lebovitch, supra note 9.

67. A recent empirical study nicely highlights the extreme difficulty of discerning what
effect strict or lax corporate law has on firm value in controlled companies. Edward Fox, Is There
a “Delaware Effect” for Controlled Firms?,2020 COLUM. BUS. L. REV. 72 (2020).

68.  Inresponse to the uproar in Delaware, both Texas and Nevada advertised their desire
to attract incorporations from Delaware by being management and controller-friendly and took
concrete steps to establish their bona fides by seeking to create dedicated business law courts.
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company private— X, formerly Twitter —and reincorporated it from Dela-
ware into Nevada, and his remaining controlled companies, including
SpaceX, Neuralink, The Boring Company, and xAl, remain private com-
panies. Delaware faces regulatory competition not just from other states,
but from the private markets themselves.®

If controller displeasure with Delaware doctrine accelerates the trend
of companies staying private, Delaware’s bottom line will indeed suffer.
Private companies generate less revenue for their state of incorporation
than do public companies, primarily due to lower franchise taxes and less
litigation.”” (Although shareholder lawsuits are possible in both private
and public companies, in practice they are vastly more likely in the latter.)"
There would be secondary effects as well: because private companies gen-
erate less litigation, the law would become less well developed, thus elimi-
nating much of the certainty value of Delaware law for future firms.”

Ironically, vigorous judicial scrutiny of controller transactions may
have harmed not just controllers but also public shareholders, by burden-
ing controlled companies with heightened procedural costs and strategic
inertia. Under Delaware’s traditional doctrine, part of the “efficiency” ar-
gument for controlling shareholders simply does not hold. The efficiency
claim is that controlled companies can seize opportunities that ordinary
public companies miss simply by waiting too long, burdened as they are by
procedure and bureaucracy. As it turns out, the opposite is true. Under
traditional Delaware law, an unconflicted board of directors may act with-
out second-guessing by shareholders or others. By contrast, most every ac-
tion taken by a controlled company is arguably conflicted—or may plausi-
bly be painted as such by a clever plaintiff’s lawyer —and therefore requires
additional procedure ex ante or judicial review ex post.

A failed stock reclassification attempted by Meta (then Facebook) in
2016 underscores this risk.”> What might have been a routine board

69.  See Eldar, supra note 46.

70.  See Marcel Kahan & Ehud Kamar, Price Discrimination in the Market for Corporate
Law, 86 CORNELL L. REV. 1205 (2001); John Armour, Bernard Black & Brian Cheffins, Is Dela-
ware Losing Its Cases?, 9 J. EMPIRICAL LEGAL STUD. 605 (2012) (documenting that shareholder
derivative and M&A litigation overwhelmingly occurs in public firms).

71.  This is primarily because (1) so much less information is available to plaintiff’s law-
yers in private companies, making it very difficult to meet the relevant pleading standards and to
find out about potential misconduct in the first place, and (2) it is far more difficult to find a share-
holder in private companies who will serve as the named plaintiff.

72.  The best evidence for this is the gap between the values placed on Delaware law by
public companies and private LLCs. See Mohsen Manesh, Delaware and the Market for LLC Law:
A Theory of Contractibility and Legal Indeterminacy, 52 B.C. L. REV. 189, 190 (2011) (noting that
Delaware can charge far larger franchise taxes for public corporations than for private LLCs).

73.  See United Food & Commercial Workers Union and Participating Food Industry Em-
ployers Tri-State Pension Fund v. Zuckerberg, 262 A.3d 1034 (Del. 2021). Mark Zuckerberg, the
controlling stockholder of Meta (then Facebook) through its dual-class share structure, wished to
donate a large quantity of his stock to charity, without losing voting control of the company. Zuck-
erberg convinced the Facebook board to approve a plan to reclassify the company’s stock. In
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decision in a non-controlled firm instead resulted in shareholder litigation
and roughly $90 million in legal costs—all for a transaction that never oc-
curred.”

2. Let ‘er Rip: Impose Few or No Restrictions on Controllers

The alternative path for Delaware—chosen in its recent legislative
amendments—was to adopt a far more permissive stance toward controller
self-dealing. With this approach, the fundamental risk is that controllers
will extract too much wealth from their firms (or simply waste it), resulting
in significant economic loss in the long run.”> Newly emboldened control-
ling shareholders may now operate even in Delaware with reduced fear of
judicial intervention, even when engaging in conflicted and value-destruc-
tive conduct. (Tellingly, the Council of Institutional Investors, a trade
group representing many of the largest asset managers in the world, came
out in opposition to the amendments to Delaware law.”®)

Moreover, now that controllers have been handed even more power
and discretion in Delaware, there is no reason why the cycle that we have
just witnessed —of controller threats to flee Delaware followed by an im-
mediate legislative fix—will not simply begin again. Delaware, like the
other states competing for incorporations by appealing to controlling
shareholders, may thus have embarked on the slippery slope toward no
material legal constraints on controlling stockholder behavior.”” As con-
trollers’ leverage grows, Delaware’s capacity to constrain them without los-
ing its franchise diminishes.

IV. Private Ordering and Controlled Public Companies

One might reasonably ask why legal intervention is required at all in
these cases, as opposed to deferring to private ordering—that is, letting the
parties decide on the controller’s scope of authority contractually, with the

response to a shareholder lawsuit, however, Facebook eventually abandoned the reclassification
plan. Nonetheless, shareholders filed a separate lawsuit to recover the legal fees spent defending
the first lawsuit, on the grounds that the Facebook directors had breached their fiduciary duties
by approving the reclassification. Although the Delaware Court of Chancery ultimately did not
permit the suit to proceed, the case illustrates how the very same transaction may require consid-
erably more time, money, and process in a controlled public company than in a non-controlled
one, because it may be recast as a self-dealing transaction by the controlling shareholder. This runs
contrary to the received wisdom regarding controlling stockholders, namely that they allow com-
panies to act more efficiently.

74.  Tri-State, 262 A.3d 1034 (Del. 2021).

75.  See Martijn Cremers, Lauterbach & Pajuste, supra note 33 (finding that the valuation
premium associated with dual-class firms disappears over time, likely due to their greater agency
costs).

76.  See Council of Institutional Investors, Letter to Governor Matt Meyer of Delaware
(Mar. 6, 2025). https://www.cii.org/files/issues_and_advocacy/correspondence/2025/
March %206 % 202025 %20CII %20letter %20to %20Delaware %20Governor %20(Final).pdf
[https://perma.cc/THI6-BG32].

77.  See Barzuza, supra note 60.
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courts simply enforcing whatever bargain was reached.” If Delaware law
were to eliminate controlling shareholder fiduciary duties entirely, this
need not leave controllers unconstrained. Arguably, it would encourage
parties to think carefully about the tradeoffs involved in shareholder con-
trol and then plan accordingly.” It could even prompt innovation, with new
mechanisms devised to motivate and constrain controlling shareholders
that optimize expected shareholder wealth.

There are several obstacles for the contractarian approach, however.
For current public companies, the window for meaningful bargaining has
already closed. Once a controller holds power, minority shareholders can-
not unilaterally alter the governance architecture. Any real negotiation
would have had to occur long before the IPO, when investors still had lev-
erage and before control was cemented.

For companies that are not yet public, the promise of contractual lan-
guage that optimally constrains controllers —punishing only bad behavior
and rewarding only good behavior —is arguably more theoretical than real.
First, a large literature challenges the notion that corporate governance
terms are bargained for and priced in at the IPO stage.®’ Second, the chal-
lenge of designing provisions ex ante for controllers is a classic one of in-
complete contracting: no agreement could fully anticipate and constrain
self-serving behavior once control has been granted. The very rationale for
fiduciary duties in corporate law—which require ex post review by
courts—is that contractual provisions that perfectly constrain and incentiv-
ize management and controlling stockholders are impractical to devise,
particularly when called upon to function indefinitely, as they would be in
public companies.’!

We know that the contracting problem is likely insurmountable be-
cause even the most sophisticated active investors cannot perfectly manage
controller conflicts of interest, even in private companies, where share-
holder coordination is far easier. On this score, the co-working startup We-
Work remains the obvious cautionary tale. Founder Adam Neumann at-
tracted staggering amounts of capital for the firm—while also extracting
staggering personal benefits.®? All told, it is estimated that Neumann with-
drew at least $700 million from the firm during his short tenure through

78.  For an argument in favor of more (though not complete) deference to private order-
ing in this context, see Fisch & Solomon, supra note 13.

79.  See RonaldJ. Gilson & Alan Schwartz, Corporate Control and Credible Commitment,
43 INT’LREV. L. & ECON. 119 (2015).

80.  See, e.g., Albert H. Choi, Pricing Corporate Governance,75 U. CHL L. REV. 67 (2023).

81.  See Zohar Goshen & Tomer Stein, Leaving Delaware? The Essential Role of Special-
ized Corporate Courts (Columbia Law & Econ. Working Paper No. 5200668, 2024).

82.  See Eric Platt, WeWork Overhauls Corporate Governance in Bid to Save IPO, FIN.
TIMES (Sept. 13, 2019), https://www.ft.com/content/ec754e00-d610-11e9-8367-807ebd53ab77
[https:/perma.cc/PHO6A-EJWC] (describing Neumann’s self-dealing and WeWork’s governance
problems).
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various self-dealing transactions.®® In the end, what did investors have to
show for this astonishing compensation? Despite reaching a purported val-
uation of $47 billion as a private company, the company failed to complete
its [PO and ultimately filed for bankruptcy, as public investors balked at
the firm’s financials and governance practices once publicly disclosed.?*

Conclusion

So long as capital remains abundant and the public-private divide in
securities law persists, shareholder control in public companies is the new
normal. How corporate law should respond to this shift remains deeply
uncertain—despite confident prescriptions from many quarters. Yet how
corporate law will respond to it is likely to be driven by controlling share-
holders’ wishes, whatever the best interests of public-company sharehold-
ers may be.

The increase in controlled public companies likely reflects some com-
bination of efficient sorting and various capital-market distortions. The lat-
ter include frictions such as the binary treatment of public and private firms
under the securities laws; a prolonged glut of capital that tilted bargaining
power toward controllers; founders’ declining marginal utility of wealth,
leading them to trade firm value for control; and the agency costs of law-
yers and bankers who facilitate controller entrenchment.

Because public companies tend to be the largest firms in the economy,
we are deeply invested in how they are governed. Yet the difficulty of reg-
ulating public companies is now stark. A legal rule may be efficient for a
firm that is already public, yet deter other firms from going public in the
first place. A law that protects public shareholders may simultaneously
shrink the public markets, reducing access, transparency, and diversifica-
tion for the broader economy. Now that going public or remaining private
is a viable choice for firms, every decision to regulate public companies
becomes a potentially unsolvable two-part problem. First, conditional on
the firm being and remaining a public company, what is the optimal rule
for maximizing firm value? Second, what is the rule that will optimally dis-
tribute firms across the public-private divide? The answers to these two
questions may well conflict. Moreover, only the first question is appropri-
ate for corporate law, while the second is a matter for securities law. Yet
the rise of controlling shareholders is forcing corporate law to try to ad-
dress both.

83.  See Eliot Brown, Maureen Farrell and Anupreeta Das, We Work Co-Founder Has
Cashed Out at Least 3700 Million Via Sales, Loans, WALL ST. J. (July 18, 2019),
https://www.wsj.com/articles/wework-co-founder-has-cashed-out-at-least-700-million-from-the-
company-11563481395 [https://perma.cc/SESE-V49B] (reporting Neumann liquidated $700 mil-
lion in proceeds via stock sales and loans during his tenure).

84.  See Britney Nguyen, WeWork’s Rise to $47 Billion— And Fall to Bankruptcy: A Time-
line, FORBES (Nov. 7, 2023), https://www.forbes.com/sites/britneynguyen/2023/11/07/weworks-
rise-to-47-billion-and-fall-to-bankruptcy-a-timeline [https://perma.cc/YSMF-BCD6].
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In short, even if strong fiduciary constraints on controllers would im-
prove governance for existing public firms—a claim that remains deeply
uncertain—such rules might drive controller-led firms out of the public
markets altogether, leaving investors—and Delaware —potentially worse
off. Corporate law is left with a deeply unsatistying choice: accede to gov-
ernance structures that potentially erode firm value, or risk hollowing out
the public markets. If controlled public companies do in fact pose a prob-
lem for investors, corporate law is not the cause, nor can it be a complete
solution.
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