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Dear Mr. Vought:

On behalf of the American Bar Association (ABA), which is the largest voluntary association of
attorneys and legal professionals in the world, I am hereby providing you several ABA policy
positions that we hope will inform the Administration’s consideration of the “full range of options
to make significant reforms in the context of administrative enforcement and adjudication”
discussed in OMB’s Request for Information referenced above and found at 85 Fed. Reg. 5483
(January 30, 2020). These policy positions—which were adopted as resolutions by our House of
Delegates and are attached to this letter and available at the web links below—reflect the ABA’s
long-standing commitment to the fundamental fairness of agency adjudications and to appropriate
decisional independence for agency adjudicators. !

e ABA Resolution 114 (adopted February 2005) urges Congress to amend the Administrative
Procedure Act (APA) in two respects: first, to extend certain key procedural protections for
litigants found in the APA’s formal hearing provisions (5 U.S.C. § 554, 556—57)—including
“impartial” decisionmaking—to all existing adjudicative programs in which an evidentiary
hearing is required by statute but are not now governed by those provisions; and second, to
provide prospectively that all the APA’s formal hearing provisions apply to any evidentiary
hearings required by any statute enacted after the APA’s amendment, unless the statute provides
otherwise. See also ABA Resolution 124 (adopted August 2011) (urging that employment-
discrimination hearings conducted by the Equal Employment Opportunity Commission be
subject to the APA’s formal hearing procedures). Cf. Admin. Conf. of the U.S.,
Recommendation 2016-4, Evidentiary Hearings Not Required by the Administrative Procedure

! In addition to this letter providing the ABA’s policies, the ABA Judicial Division is also submitting
separate, more detailed comments to OMB in response to the Request for Information that express the

views of the Division only.
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Act, 84 Fed. Reg. 94,314 (Dec. 23, 2016) (urging agencies to observe most of the procedural
protections of the APA when a hearing is legally required).

e ABA Resolution 113 (adopted July 2000), like Resolution 114, urges Congress to amend the
APA to provide prospectively that, unless Congress says otherwise in future legislation, persons
subject to any statutorily provided-for agency adjudicative hearing should be guaranteed all the
procedural protections provided by the formal hearing provisions of the APA.

e ABA Resolution 100B (adopted August 2019) urges lawmakers to ensure that administrative
adjudicators—including administrative law judges (ALJs) and non-ALJ adjudicators—are
protected in their “decisional independence” and are “free from improper influence on their
decision-making.”

The ABA agrees with OMB’s assertion in its Request for Information that reforms are necessary to
“better safeguard due process in...adjudication settings.” We hope that the above resolutions and
their accompanying reports will assist OMB in identifying those reforms.

Thank you for considering our policies on this important subject. If you have any questions
regarding the ABA’s position or any of its resolutions referenced above, please contact Larson
Frisby in the ABA Governmental Affairs Office at 202-662-1098 or
larson.frisby@americanbar.org.

Sincerely,

Holly O’Grady Cook

Attachments
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https://www.americanbar.org/content/dam/aba/directories/policy/annual-2019/100b-annual-2019.pdf
mailto:larson.frisby@americanbar.org

AMERICAN BAR ASSOCIATION

ADOPTED BY THE HOUSE OF DELEGATES
February 14, 2005

RESOLVED, That the American Bar Association urges Congress to amend and
modernize the adjudication provisions of the Administrative Procedure Act and to expand
certain fundamental fair hearings provisions of that Act by enacting legislation consistent
with the attached draft bill entitled “Federal Administrative Adjudication in the 21%
Century,” dated February 2005, recognizing the administrative law judge adjudication as
the preferred type of adjudication for evidentiary proceedings conducted under the
Administrative Procedure Act.
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FEDERAL ADMINISTRATIVE ADJUDICATION
IN THE 21°T CENTURY ACT

ABILL

To amend title 5, United States Code, to modernize the adjudication provisions of the
Administrative Procedure Act and to extend certain fundamental fair hearing
provisions to additional hearings required by statute.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress Assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the "Federal Administrative Adjudication in the 21°
Century Act".
SEC. 2. DEFINITIONS.
(a) Section 551 of title 5, United States Code, is amended--
(1) by striking "and" at the end of paragraph (13);
(2) by striking the period at the end of paragraph (14) and inserting *;
and"; and
(3) by adding the following at the end:

"(15) 'Type A adjudication' means adjudication required by statute
to be—

"(A) determined on the record after opportunity for an
agency hearing; or

"(B) conducted in accordance with sections 556 and 557 of
this title;

"(16) 'Type B adjudication’ means an agency evidentiary
proceeding required by statute, other than a Type A adjudication;

"(17) 'agency evidentiary proceeding' means an agency proceeding
that affords an opportunity for a decision based on evidence submitted by
the parties orally or in writing; and

"(18) 'presiding officer' means the initial decisionmaker in a Type
B adjudication.".

(b) Section 551(4) of title 5, United States Code, is amended to read as follows:
"(4) 'rule’ means the whole or a part of an agency statement of general
applicability designed to implement, interpret, or prescribe law or policy or to
describe the organization, procedure, or practice requirements of an agency;".
SEC. 3. TYPE A AND B ADJUDICATIONS.
Section 554 of title 5, United States Code, is amended—
(1) in subsection (a),

(A) by striking "adjudication required by statute to be determined
on the record after opportunity for an agency hearing™ in the matter
preceding paragraph (1) and inserting "Type A adjudication and Type B
adjudication”;
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(B) by inserting "or in a Type A or Type B adjudication” at the end
of paragraph (1); and
(C) by striking paragraph (2) and redesignating paragraphs (3), (4),

(5), and (6) as paragraphs (2), (3), (4), and (5), respectively;

(2) in subsection (b), by inserting "in a Type A or Type B adjudication”
after "an agency hearing" in the matter preceding paragraph (1);

(3) in subsection (c),

(A) by inserting "In a Type A or Type B adjudication,” at the
beginning of the subsection; and
(B) by striking "on notice and in accordance with sections 556 and

557 of this title" and inserting "in accordance with the procedures for Type

A adjudication specified in subsection (d) or Type B adjudication

specified in subsection (e)";

(4) in subsection (d),

(A) by designating the first sentence as paragraph (2) and by striking "he"
in that sentence and inserting "he or she™;

(B) by designating the second sentence as paragraph (3) and redesignating
the existing paragraphs (1) and (2) in that sentence as subparagraphs (A) and (B),
respectively;

(C) by designating the third and fourth sentences as paragraph (4) and, in
the first sentence as so redesignated, by striking all after " agency in a" and
inserting "Type A adjudication may not, in that or a factually related adjudication,
participate or advise in the initial or recommended decision or any review of such
decision except as witness or counsel in public proceedings"”; and

(D) by inserting the following at the beginning of the subsection:

"(1) A Type A adjudication shall be conducted in accordance with sections 556 and 557 of

this title."; and

(5) by striking subsection (e) and inserting the following:

"(e)(1) A Type B adjudication shall be conducted in accordance with the procedures
specified in this subsection.

"(2) A party may present its case or defense by oral or documentary evidence and
conduct such cross-examination as may be required for a full and true disclosure of the
facts. An agency may, when a party will not be prejudiced thereby, adopt procedures for
the submission of all or part of the evidence in written form.

"(3) The functions of a presiding officer or an officer who reviews the decision of
a presiding officer shall be conducted in an impartial manner.

"(4)(A) A presiding officer shall make the recommended or initial decision in the
adjudication unless he or she becomes unavailable to the agency.

"(B) Except to the extent required for the disposition of ex parte matters as
authorized by law, the presiding officer shall not consult with any person or party on a
fact in issue, unless on notice and with an opportunity for all parties to participate.

"(C) A full-time presiding officer shall not be responsible to or subject to the
supervision or direction of an agency employee engaged in the performance of
investigative or prosecuting functions. A part-time presiding officer in an adjudication
shall not be subject to the supervision or direction of an agency employee engaged in the
performance of investigative or prosecuting functions in the same adjudication.
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"(D) Anemployee or agent engaged in the performance of investigative or
prosecuting functions for an agency in an adjudication may not, in that or a factually
related adjudication, participate or advise in an initial or recommended decision or any
review of such decision, except as witness or counsel in public proceedings.

"(E) The requirements of this paragraph do not apply—

"(i) in determining applications for initial licenses;

"(i1) to proceedings involving the validity or application of rates, facilities,
or practices of public utilities or carriers; or

"(ii1) to the agency or a member or members of the body comprising the
agency.

"(5) The requirements of sections 556(e) and 557(d) shall apply to the proceeding
and, in particular, the requirements that apply to an administrative law judge under
section 557(d) shall apply to the presiding officer in the proceeding.

"(6) The decision of a presiding officer shall include a statement of findings,
conclusions, and reasons, on material issues of fact, law, and discretion presented on the
record. The decision may be delivered orally or in writing in the discretion of the
presiding officer. In the event the decision is reviewed at a higher agency level, the
parties shall have an opportunity to submit comments on the decision before the review
process is completed.

"(7) An agency engaged in Type B adjudications may adopt rules that provide
greater procedural protections than are provided in this section.

"(f) Unless otherwise specified, after the date of enactment of this subsection, the
establishment of an opportunity for hearing in an adjudication subject to the requirements
of this section shall be deemed to provide for a Type A adjudication.".

(9) Nothing in this section shall affect the requirements relating to agency or
judicial review that are presently provided by statute.

SEC. 4. SUNSHINE ACT EXCEPTION.

Section 552b(c)(10) of title 5, United States Code, is amended by striking “formal
agency adjudication pursuant to the procedures in section 554 of this title” and inserting
""an agency evidentiary proceeding under section 554 of this title.”

SEC. 5. DECLARATORY ORDERS.

Section 555 of title 5, United States Code, is amended by adding the following at
the end:

"(f) The agency, with like effect as in the case of other orders, and in its sound
discretion, may issue a declaratory order to terminate a controversy or remove
uncertainty.".

SEC. 6. ISSUES RELATING TO EVIDENCE.

Section 556(d) of title 5, United States Code, is amended--

(1) by inserting “and may be entirely based on evidence that would be
inadmissible in a civil trial” at the end of the third sentence; and

(2) by adding the following after the second sentence: “Evidence may be
excluded, although relevant, if its probative value is substantially outweighed by the
danger of confusion of the issues, or by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence.”.

SEC. 7. ALJ AND PO ETHICAL STANDARDS; REMOVAL AND DISCIPLINE
OF PRESIDING OFFICERS.
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(a) Title 5, United States Code, is amended by inserting after section 559 the
following:

"8 559a. Ethics and independence of Presiding Officers and Administrative Law
Judges

"(a) The Office of Government Ethics shall prescribe regulations providing for
appropriate ethical standards for administrative law judges and presiding officers who
conduct adjudications under section 554 of this title.

"(b) The regulations shall be prescribed in accordance with section 553(b) and (c)
of this title.

'8 559h. Removal and discipline of presiding officers

"(a) A presiding officer, as defined in section 551 of this title and who is full-
time, may be disciplined or removed from his or her position as presiding officer only for
good cause and only after a hearing before the Merit Systems Protection Board, subject to
judicial review. The hearing shall be a Type A adjudication.

"(b) The exceptions applicable to administrative law judges, relating to national
security or reductions in force, shall be applicable to the discipline or removal of a
presiding officer.".

(b) The analysis for chapter 5 of title 5, United States Code, is amended by
inserting the following after the item relating to section 559:
"560a. Ethics and independence of Presiding Officers and Administrative Law Judges.
"560b. Removal and discipline of presiding officers."
SEC. 9. SUPERSEDING CONTRARY STATUTORY PROVISIONS.

The provisions of this act supersede existing contrary statutory provisions.
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REPORT
Introduction

The Administrative Procedure Act of 1946 (APA)* controls the procedures of
almost all federal government administrative agencies and it has achieved nearly
constitutional status. The APA is of immense importance to the governmental process
and to uncounted millions of people who are impacted by federal agencies. The APA
regulates all federal agency rulemaking and all judicial review of agency action (with
narrowly drawn exceptions in each case). Under the Freedom of Information Act,? an
amendment to the APA passed in 1966, all federal government information is covered
(again with specific exceptions). The Negotiated Rulemaking Act and the Administrative
Dispute Resolution Act® comprehensively regulate agency alternate dispute resolution.

As discussed in greater detail below, only a portion of agency adjudication is
subject to the adjudication provisions of the APA. We call these “Type A adjudications.”
Type A adjudications are the cases in which administrative law judges (ALJs) ordinarily
preside—primarily benefits cases involving Social Security, Medicare,* and Black Lung.
In addition, Type A adjudication covers a wide array of regulatory adjudication, such as
that conducted by the FTC, NLRB, SEC, and FERC. Type A adjudication also covers a
variety of other programs involving civil penalties, labor, transportation, and
communication. The APA provides significant protections to litigants in Type A
adjudication. These include detailed provisions relating to the merit selection,
independence, compensation, freedom from performance evaluation, and tenure of ALJs.

Numerous statutes that call for evidentiary hearings as part of regulatory or
benefit programs are not governed by the APA’s adjudication provisions. We refer to
these as “Type B adjudications.” Presiding officers (POs) rather than ALJs conduct these
hearings. We believe it would be in the public interest to extend certain APA provisions
that prescribe fundamental norms of fair adjudicatory procedure to Type B adjudication.
Although all presiding officers should, of course, be selected based on merit, competence
and experience, we do not propose that the APA’s specific provisions relating to the
selection, compensation and tenure of ALJs be extended to POs in Type B adjudication
since it is not practical to do so.

This resolution attempts to modernize the adjudication provisions of the APA by
accomplishing the following goals.

1. Extend certain APA procedural protections to Type B adjudication (Part | of
this Report).

2. Require adoption of ethical standards for ALJs and POs and protect full-time
POs against removal or discipline without cause. (Part I1).

3. Clarify the definitions of rule and adjudication under the APA (Part I11).

15 U.S.C. §551 et. seq. The APA is cited herein without the prefatory 5 U.S.C.

® APA §552.

®5U.S.C. §8561 et.seq; 571 et.seq.

* The new prescription drug provision will undoubtedly increase the number of Medicare cases heard by
ALJs. See Eleanor D. Kinney, Changes in the Adjudication of Medicare Beneficiary Appeals in the New
Medicare Prescription Drug Legislation: Reform or Retreat? 29 Admin. & Regul. Law News 6 (Spring
2004) (transfer of ALJs deciding Medicare cases from Social Security to HHS).
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4. Clarify the circumstances in which newly adopted adjudication schemes will be
Type A as opposed to Type B adjudication (Part 1V).

5. Clarify the APA provisions relating to evidence (Part V).

6. Clarify the ability of all adjudicating agencies to issue declaratory orders.

7. Clarify the right to obtain transcripts at agency's cost of duplication (Part VI).

8. Clarify that legislation adopted pursuant to these recommendations will
supersede existing contrary statutory provisions (Part VII).

I. Extending APA procedural protections to Type B adjudication

The existing APA adjudication provisions cover only Type A adjudication. The
proposal discussed in this section of the report would not change Type A adjudication or
alter the various provisions in the APA that safeguard ALJ independence.® We propose
to extend certain procedural protections that are presently applicable to Type A
adjudication to Type B adjudication.®
A. Type A adjudication under the APA

The term “Type A adjudication” covers all those hearing schemes to which the
existing APA adjudicatory provisions apply.” These proceedings, often referred to
“formal adjudication,” are ordinarily conducted by ALJs.  They include hearings relating
to Social Security, Medicare, and Black Lung benefits as well as to hearings provided by
an array of regulatory agencies. There are approximately 1,350 federal ALJs.

In general, Type A adjudications are presently identified by statutes (outside the
APA) that either i) explicitly require that sections 556-557 of APA apply or ii) call for
adjudication “required by statute to be determined on the record after opportunity for an
agency hearing.”® As discussed in Part IV, the phrase “on the record” has acquired
talismanic properties and most cases hold that those very words (or other clear evidence
of Congressional intent) must be used before Type A adjudication provisions come into
play. Other than the changes described in Parts Il to VII of this Report, which are not
fundamental in nature, we propose no changes in Type A adjudication since we view the
system of Type A adjudication as working well.
B. Type B adjudication and informal adjudication

® The proposals discussed in Parts 11 to V11 apply to Type A adjudication but do not involve fundamental
changes.

® These recommendations relate only to “adjudication” which, as discussed in part 111 below, means action
of particular rather than general applicability. Thus, proceedings for ratemaking for an entire industry,
like those in United States v. Florida East Coast Ry., 410 U.S. 224 (1973), would be treated as rulemaking,
not adjudication, and would not treated as Type B adjudication.

" APA §8554, 556-58. See proposed §551(15) defining “Type A adjudication.”

® Type A adjudication includes some relatively rare situations in which ALJs do not preside. First, a statute
may provide that APA §8556-57 apply except that ALJs do not preside. APA 8556(b). See Michael
Asimow, editor, A Guide to Federal Agency Adjudication 110.03 (ABA Section of Administrative Law
and Regulatory Practice, 2003) (hereinafter referred to as Guidebook). Second, the APA allows the agency
head or heads to preside instead of ALJs, although this rarely if ever occurs. Third, in initial licensing or
ratemaking cases, the APA allows the agency to designate staff members other than ALJs as presiding
officers. 8556(b). Type A adjudication covers hearings and procedures described in this footnote even
though in fact ALJs do not preside.

° APA §554(a) (emphasis added). See Guidebook 3.01. Under the proposed default provision discussed in
part IV below, adjudicatory hearings called for in future statutes will be Type A adjudication (even if the
statute does not use the magic words “on the record”) unless Congress provides the contrary.
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The recommendation proposes extension of certain fundamental procedural
protections set forth in the existing APA to “Type B adjudication,” meaning evidentiary
proceedings required by statute other than Type A adjudication.™® Type B adjudication
covers a wide range of evidentiary proceedings that are conducted by presiding officers
(POs) who are not ALJs.**  Although people sometimes refer to Type B adjudication as
“informal adjudication,” this usage is not proper. Many Type B hearings are as “formal”
or even more “formal” than Type A hearings.*? The term “informal adjudication” is
properly used to describe the vast array of adjudications conducted by federal agencies
with respect to which no statute requires a hearing.™® There are literally millions of
informal adjudications, ranging from economically important orders (such as refusal to
grant a bank charter) to low-stakes decisions (such as allocation of campsites by federal
forest rangers). Our proposals do not affect informal adjudication as defined in this
paragraph.

C. Rationale

The provisions in Title V of the U. S. Code relating to rulemaking, judicial
review, alternative dispute resolution, and government information apply across the
board, but the APA’s provisions for adjudication apply only to a portion of federal
agency evidentiary proceedings.** This unfortunate balkanization of hearing procedures
defeats the purpose of the drafters of the APA who wished to achieve greater uniformity
and to provide basic fair-hearing norms in most agency adjudication.™

A 1992 study by ALJ John H. Frye 111 (based on 1989 data) identified about 83
case-types (involving about 343,000 cases annually) of Type B adjudication.™® Frye
identified 2,692 POs. Of the 83 case-types, 15 accounted for 98% of the total. The largest
Type B category is deportation cases. There are a substantial number of law enforcement
cases, including civil penalties administered by numerous agencies,*’ as well as passport

10 See proposed APA §8551(16) and (17).

' In practice, numerous titles are used to describe POs, but we used the generic term PO to include all such
presiders. See proposed APA §551(18).

'2 Most Type A hearings are Social Security cases which are conducted in a non-adversarial, relatively
informal fashion.

3 The term “informal adjudication” is sometimes used to describe Type B proceedings that are conducted
informally but we believe that the term “informal adjudication” should be reserved for the vast array of
adjudicatory proceedings as to which no statute requires an evidentiary hearing.

4 APA §8555 and 558 apply to all adjudications but provide protections that fall far short of those provided
in Type A adjudication or the protections we propose should be applicable to Type B adjudication. See
Guidebook 119.04, 9.06.

15 Jeffrey S. Lubbers, APA Adjudication: Is the Quest for Uniformity Faltering? 10 Admin. L. J. 65 (1996);
Cooley R. Howarth, Restoring the Applicability of the APA’s Adjudicatory Procedures, 56 Admin. L. Rev.
— (2004); Attorney General’s Manual on the APA 9 (1947).

16 John H. Frye 111, Survey of Non-ALJ Hearing Programs in the Federal Government, 44 Admin. L. Rev.
261, 264 (1992). Frye eliminated 46 case types that showed a caseload of less than one case per year. See
also Paul Verkuil et. al., The Federal Administrative Judiciary, VVol. 2 [1992] ACUS Rec. & Rep. 779,
788-90, 843-73. In comparison to the 343,000 Type B adjudications, the ACUS study estimated that there
were about 300,000 Type A adjudications per year in the late 1980’s.

7 Under the Clean Water Act. EPA can impose a “class 1 civil penalty” ($10,000 per violation up to
$25,000 maximum) or a “class 2 civil penalty” ($10,000 per violation with a maximum of $125,000). A
class 2 penalty must follow “notice and opportunity for a hearing on the record in accordance with section
554 of Title 5.” A class 1 penalty also requires notice and a hearing but “such hearing shall not be subject
to section 554 and 556 of Title 5 but shall provide a reasonable opportunity to be heard and present
evidence.” 33 U.S.C.A. §1319(g)(2). Thus Class 2 penalties call for Type A adjudication but Class 1
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denials or security clearance disputes. Type B adjudication includes many benefit cases
such as veterans' benefits and Medicare Part B cases decided by employees of insurance
carriers. A substantial number of cases deal with economic matters (farm credit, public
contract disputes, bid protests, or debarment of contractors) and federal employment
relationships (such as those administered by the Merit Systems Protection Board).

In 2002, Raymond Limon updated Frye's study.*® Limon found 3,370 Type B
POs, about a 25% increase from 1989 figures. In contrast, there are 1,351 ALJs in 29
different agencies (a 15% increase).™ Frye reported 393,800 Type B proceedings each
year; Limon reported 556,000 (a 41% increase).”

POs may be full-time decisionmakers or may be agency staff members who
engage in part-time judging along with other tasks.?* Frye found that full-time POs
decide about 90% of the Type B cases (but part-time POs decided cases in 34 of the 83
case-types, mostly the less active ones).?? Most of the full-time POs are lawyers but most
of the part-time POs are not lawyers.?

Based on the criteria set forth in Part 1V, it would be desirable to convert many of
the existing systems of Type B adjudication to Type A adjudication. However, it is
unlikely that Congress will be persuaded to do so in the foreseeable future. Thus, our
proposal recognizes that second-best is better than nothing at all. 1t is intended to insure
fundamental, baseline procedural protection in the large universe of Type B
adjudication.? In practice, so far as we can determine, such protections are normally
provided in existing Type B adjudication schemes. Nevertheless the public deserves to
be guaranteed that such protections will always be provided through generally applicable

penalties call for Type B adjudication. For a thorough treatment of civil penalties and Type B adjudication,
see William F. Funk, Close Enough for Government Work?—Using Informal Procedures for Imposing
Civil Penalties, 24 Seton Hall L. R. 1 (1993).

18 Office of Administrative Law Judges, The Federal Administrative Judiciary Then and Now—A Decade
of Change 1992-2002 (Dec. 23, 2002).

' Limon stated that in 1992 there were 1167 ALJs; in 2002, there were 1351 ALJs. Limon 3, n.4. During
much of the period between the Frey and Limon reports, the hiring of ALJs was frozen. But for the freeze,
the number of ALJs would undoubtedly have expanded more rapidly.

20 Numerous recent statutes call for Type B adjudication. For example, a recently enacted statute provides
for “collection due process” (CDP) hearings by the IRS. IRC 886320, 6330. The IRS now conducts about
30,000 CDP hearings annually and the number is rising steadily. CDP hearings appear to be Type B
adjudication although numerous issues about the nature of CDP hearings and judicial review thereof are at
present unresolved. See Bryan T. Camp, Tax Administration as Inquisitorial Process and the Partial
Paradigm Shift in the IRS Restructuring and Reform Act of 1998, 56 Florida L. Rev. 1, 117-28 (2004);
Leslie Book, The Collection Due Process Rights: A Misstep or Step in the Right Direction, 41 Houston L.
Rev. — (2004).

21 Some part-time POs are not agency staff members; they may be retired judges or academics who are
called upon by the agency from time to time as their particular expertise is needed.

22 Frye found that there were 601 full-time POs and 2130 part-time POs. However, full-time POs decided
about 90% of the Type B cases. Frye 349-50.

2% Frye 349. Limon found that of 3370 POs, only 1370 were lawyers. However, of the 601 full-time POs,
438 were lawyers.

% New provisions in California's APA that were enacted in 1995 call for a scheme similar to this proposal.
The California statute preserved a system of Type A adjudication that relies on central panel ALJs. It then
provides for an “administrative adjudication bill of rights” for Type B adjudication. See generally Michael
Asimow, The Influence of the Federal Administrative Procedure Act on California's New Administrative
Procedure Act, 32 Tulsa L. J. 297 (1996).
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and accessible APA provisions, instead of the existing maze of due process requirements
and situation-specific statutes and procedural regulations.
D. Meaning of “evidentiary proceeding”

Our proposal recognizes and distinguishes three types of federal adjudication.
Type A adjudication refers to the set of evidentiary hearings usually conducted by ALJs
and is unaffected by our proposal.?® Type B adjudication refers to evidentiary hearings
required by statute that are conducted by POs. Our proposal would impose a set of
procedural requirements on Type B adjudication. Informal adjudication entails decisions
by federal agencies with respect to which no statute calls for a hearing. Our proposal does
not affect informal adjudication (except to make clear that it is possible to issue a
declaratory order through informal adjudication—see Part V1).

As discussed in Part IV, there is considerable case law that distinguishes Type A
from Type B adjudication. Unfortunately, this case law is in conflict. Our proposal does
not attempt to resolve this conflict but assumes that the line between Type A and Type B
would continue to be drawn under existing law. (Part IV of our proposal would clarify the
Type A/Type B distinction for statutes adopted in the future). We discuss here the
problem of distinguishing Type B adjudication from informal adjudication.

Type B adjudication, as defined in proposed §551(16), means “an agency
evidentiary proceeding required by statute, other than Type A adjudication.”?® Under
proposed 8551(17), the term “agency evidentiary proceeding” means “a proceeding that
affords an opportunity for a decision based on evidence submitted by the parties orally or
in writing.” As provided in new 8§551(18), a “presiding officer” conducts Type B
adjudication. Thus a Type B proceeding will always be identified by the presence of a
federal statute (other than the APA) that calls for an evidentiary proceeding.

Federal statutes frequently call for evidentiary “hearings” that are not Type A
adjudication. The definition of Type B adjudication captures these proceedings.”’ Some
statutes use terms other than “hearing” to describe such proceedings but the intention of

%5 See note 16 which observes that a few classes of Type A adjudication are not heard by ALJs.
% The definition excludes from Type B adjudication the types of cases already excepted from Type A
adjudication by §554(a) with some modifications: (1) a matter subject to a subsequent trial of the law and
the facts de novo in a court or in a Type A or Type B adjudication; (3) proceedings in which decisions rest
solely on inspections, tests, or elections; (4) the conduct of military or foreign affairs functions; (5) cases in
which an agency is acting as an agent for a court; or (6) the certification of worker representatives.

We strike out an existing exemption: “{2)}-theselection-or-tenure-of an-employee-otherthanan
ALL” Hearings required by statute that concern the tenure of government employees would normally be
classified as Type B adjudication. If any statute provides for evidentiary hearings relating to selection of
employees, these would generally be Type B hearings also. Hearings relating to the tenure of ALJs would
continue to be Type A adjudication. We propose that disputes concerning the tenure of Type B POs should
also be Type A adjudication. We propose to strike out the existing exemption because hearings relating to
selection and tenure of federal employees should be included in the APA’s provisions for Type A or B
adjudication. See Part I1.
%" For example, in railroad unemployment insurance cases, an employee “shall be granted an opportunity
for a hearing before a referee.” 35 USC 8355. A federal government employee claiming workers
compensation “is entitled to a hearing on his claim before a representative of the Secretary.” 5 USC
88124(b)(1). In Agriculture Department disputes, there is a “right to appeal an adverse decision for an
evidentiary hearing of a hearing officer.” 7 USC §6996(a). Persons who are subject to IRS collection
activities have “a right to a hearing.” IRC 86330(a)(1).
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the statute is to call for an “evidentiary proceeding.”?® The term “evidentiary proceeding”
covers hearings required by statute even if all of the evidence is submitted in writing
rather than orally, so long as the decisionmaker is limited to considering only record
evidence. The term includes non-adversarial, inquisitorial hearings in which the
Government is not represented, such as the hearings conducted by the Board of Veterans’
Appeals (just as Type A adjudication includes non-adversarial Social Security
hearings).?

The term “evidentiary proceeding” does not include statutory provisions calling
for notice and comment-type procedures (even if applicable to adjudication) where such
procedures do not limit the decisionmaker to consideration only of the evidence in the
record. *® Nor does it include so-called “hearings” in which the public is invited to appear
and make statements (such as often occurs with respect to various forms of land use
decisions),*! informal inquiries, or investigatory or settlement-oriented hearings
(meaning hearings that can be followed by another de novo administrative review or de
novo judicial review to finally resolve the matter).*

It would be possible to extend Type B adjudication to evidentiary proceedings
called for by the Due Process clause of the 5th Amendment. We do not propose this
because it would be difficult to decide which due process cases call for evidentiary
proceedings and which ones call for some sort of interaction that is less formal than an

%8 |n immigration cases, the statute states that an Immigration Judge (1J) “shall conduct proceedings for
deciding the inadmissibility or deportability of an alien.” In context, it is clear that the 1J is to conduct an
evidentiary proceeding. For example, an alien “shall have reasonable opportunity to present evidence and
cross examine witnesses presented by the government.” The 1J is authorized to administer oaths, receive
evidence, and issue subpoenas; the IJ must rule on evidentiary objections and provide findings and reasons
for decisions. 8 USC §1229a(1)(a)(1), (b)(1), (4)(B); 8 CFR 8240.1(c). The Contract Disputes Act
provides that a board of contract appeals shall “provide to the fullest extent practicable informal,
expeditious, and inexpensive resolution of disputes and shall issue decisions in writing.” A member may
administer oaths, authorize depositions, and subpoena witnesses for taking of testimony. Again, the context
makes clear that an evidentiary hearing is intended. 41 USC §8607(e), 610. We understand that the existing
system of public contract dispute resolution already meets all requirements of Type B adjudication.

% 38 USC §§7104(a), 7107(b). BVA hearings are informal and non-adversarial. See 38 CFR §20.700(c).

%0 See 16 USC §1456(c)(3)(A) concerning licensing decisions for activities within the coastal zone. The
Secretary of Commerce can override a state’s objection to the issuance of a federal license or permit after
finding the activity consistent with goals and objectives of the Coastal Zone Management Act or necessary
in the interests of national security. The Secretary must first provide an opportunity for the state and permit
applicant to submit detailed comments. Though the regulations implementing this provision establish
detailed appellate-like procedures for the conduct of the Secretary’s inquiry, the statute indicates no
requirement for an evidentiary proceeding as the Secretary is not limited to considering only the data
contained in the written comments submitted by the parties.

%! See, e.g., Buttrey v. United States, 690 F.2d 1170, 1174-83 (5th Cir. 1982) (“opportunity for public
hearing” does not trigger APA formal adjudication).

%2 present section 554(a)(1) contains an exception for “a matter subject to a subsequent trial of the law and
the facts de novo in a court.” We propose to add the words “or in a type A or Type B adjudication.” We
intend thereby to make clear that the requirements for Type B adjudication will not apply where a
“hearing” required by statute can be followed by another de novo trial of the law and facts, whether it takes
place in an Article I11 court or before some administrative tribunal or Article I court. In short, a litigant gets
only one Type B or Type A administrative proceeding, not two. (For this purpose, we do not consider the
remote likelihood that the agency heads or other reviewing authority can call for a de novo hearing after the
decision of an ALJ or a PO as constituting a subsequent de novo trial).
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evidentiary proceeding.®® Due process cases use an ad hoc balancing test to decide what
procedures are applicable and thus resist the sort of rigidity that the proposed statutory
test would entail.

It would also be possible to extend the Type B adjudication concept to evidentiary
proceedings called for by agency procedural regulations rather than by statutes.* We do
not propose this, however, because it would create perverse incentives. It might
discourage agencies from voluntarily adopting hearing procedures through their
regulations when they are not required to do so. Also, it might encourage agencies to
dispense with hearing procedures now called for by regulations. Agencies should not be
discouraged from providing procedural protections that they are not required to
provide.®
E. APA provisions applicable to Type B adjudication

Under proposed APA 8554(e), certain provisions of the existing APA will apply
to Type B adjudication:

e Timely notice and right to submit settlement offers;*’
e The right to present a case by oral or documentary evidence and to conduct cross
examination when required for a full and true disclosure of the facts;*®

% See, e.g., Cleveland Bd. of Education v. Loudermill, 470 U.S. 532 (1985) (procedures required before
public employee is discharged); Goss v. Lopez, 419 U.S. 565 (1975) (procedures required before
suspending child from school for ten days or less).

* Mathews v. Eldridge, 424 U.S. 319 (1976).

* The VA regulations (but not a statute) provide for a hearing in connection with benefits disputes (so-
called “regional office hearings™). 38 CFR §3.103(c). Such hearings are not Type B adjudication for two
reasons: i) they are provided for in regulations rather than by statute, and ii) they are followed by a
subsequent de novo administrative hearing provided by the Board of Veterans’ Appeals. Similarly, the
Equal Employment Opportunities Commission provides hearings for federal employees who allege
prohibited discrimination but such hearings are authorized by regulation rather than by statute. See 42
U.S.C. §2000e-16(b); 29 CFR §1614.109(a) (2003).

% Of course, agencies might choose to incorporate the principles applicable to Type B adjudication in their
procedural regulations calling for evidentiary proceedings. It seems likely that many would choose to do so
(or have already done so).

%" Proposed APA §554 (b) and (c) apply the existing APA provisions for notice and submission of
settlement proposals to Type B proceedings. See Guidebook 14.02.

% Proposed APA §554(e)(2) adapts language from APA §556(d): “A party may present its case or defense
by oral or documentary evidence and conduct such cross-examination as may be required for a full and true
disclosure of the facts.” See Guidebook 15.07, 5.08. As in Type A adjudication, a PO would have
discretion as to whether evidence should be presented orally or in writing. Similarly, a PO would have
discretion whether to allow cross-examination. A PO may decide that cross-examination is not needed for a
“full and true disclosure of the facts” where the issue to be resolved is not a disputed factual question that
turns on credibility. As in Type A adjudication, a PO may decide that evidence that has been received in
written form need not be subject to cross-examination.

Under VA regulations, no cross-examination is allowed in BVA hearings. However, the parties
(presumably including the PO) may ask “follow-up questions” of the witnesses. 38 CFR §20.700(c)
(“Parties to the hearing will be permitted to ask questions, including follow-up questions, of all witnesses
but cross-examination will not be permitted”). Because of the non-adversarial format of BVA hearings
(meaning that the VA is not represented), there may be little occasion for cross-examination. The provision
for follow-up questions should be sufficient to meet the requirements of proposed 8554(e)(1). Similarly,
IRS collection due process (CDP) hearings do not include cross-examination. Reg. §301.6330-1(d)(1) A-
D6 (“the taxpayer or the taxpayer’s representative do not have the right to subpoena and examine witnesses
at a CDP hearing™). The issues in a CDP hearing would not ordinarily involve credibility conflicts so cross-
examination should not be necessary.
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Decisionmaker impartiality;
Decisionmaker independence and separation of functions;*
Prohibition on ex parte contacts with decisionmakers;*
The exclusive record and official notice provisions;* and
the requirement of a written or oral decision containing findings and reasons. In
the event that the POs decision is reviewed at a higher agency level, the POs
decision must be disclosed to the parties who have an opportunity to comment on
it prior to the higher-level decision.®
It is intended that the provisions for notice and hearing, decisionmaker
independence, and written or oral decisions, would apply only to the initial proceeding.**
The requirements of impartiality, separation of functions, ex parte contact, and exclusive
record would apply both to the initial decision stage and to the agency review stage. We
also believe that the exception from the Government in the Sunshine Act that applies to
the “initiation, conduct, or disposition” of Type A adjudication should be extended to
include Type B adjudication.*

Numerous provisions of the existing APA will not apply to Type B adjudication
unless required by statute (or by agency rule). These include:

* Proposed APA §554(e)(3) adapts language drawn from §556(b): “The functions of a presiding officer or
an officer who reviews the decisions of a presiding officer shall be conducted in an impartial manner.” See
Guidebook 17.02.

“0 proposed §554(e)(4)(A) provides that a PO shall make the recommended or initial decision unless he or
she becomes unavailable. This parallels existing §554(d). Proposed §554(e)(4)(B) provides that a PO shall
not consult any person or party ex parte on a fact in issue. This parallels existing 8554(d)(1). Proposed
8554(e)(4)(C) prohibits command influence. It parallels existing 8554(d)(2). The proposed command
influence provision applies only to full-time POs. It would be impracticable to prohibit command influence
in the case of part-time POs who engage in investigation or prosecution functions in other cases and are
supervised by staff members who engage in such functions. Instead, we propose that a part-time PO not be
supervised by a person serving as prosecutor or investigator in the same adjudication that the PO is
deciding. We seek to avoid extra costs or disruption of existing structures, and we do not wish to compel
agencies to reorganize themselves. Finally, §554(e)(4)(D) parallels the existing provision for separation of
functions; it prohibits agency prosecutors or investigators in a case from participating or advising in the
decision of that case. See Guidebook 17.06.

* Proposed APA §554(e)(5) incorporates the provisions of existing APA §557(d). See Guidebook 17.04.
“2 Proposed APA §554(e)(5) also incorporates APA §556(e): “The transcript of testimony and exhibits,
together with all papers and requests filed in the proceeding, constitutes the exclusive record for decision. .
..When an agency decision rests on official notice of a material fact not appearing in the evidence in the
record, a party is entitled, on timely request, to an opportunity to show the contrary.” See Guidebook
17.08.

*® Proposed APA §554(e)(6) requires a PO’s decision to include

“a statement of findings, conclusions, and reasons, on material issues of fact, law, or discretion presented
on the record. The decision may be delivered orally or in writing in the discretion of the” PO. This
provision modifies language in existing APA 8557(c). See Guidebook 6.02. We understand that some
POs deliver oral decisions. We did not wish to compel a change in this practice by requiring written
decisions. We also understand that in some Type B proceedings, POs write recommended decisions that are
not disclosed to the parties until after the agency review phase is completed. Our proposal would change
this practice.

* Normally the initial proceeding would be conducted by a PO but these requirements should also apply if
the initial proceeding is conducted by the agency heads or other officials.

5 USC §552b(c)(10).
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e The various provisions relating to the hiring, compensation, rotation, evaluation
and discharge applicable to ALJs.*®

e Provisions relating to evidence and burden of proo

e Various provisions relating to review of initial decisions.*®

e The right to an award of attorney's fees under the Equal Access to Justice Act.*’

Judge Frye's report confirms that Type B adjudication is already conducted in
accordance with the requirements of proposed section 554(e) in almost all cases.
Therefore, the adoption of these baseline procedural protections should not significantly
change the way that federal agencies conduct Type B adjudication. These provisions will
not increase the costs of conducting Type B adjudication or cause delays or confusion or
require costly agency reorganizations. Our intention is to assure that litigants will receive
fundamental procedural protections in Type B adjudication without requiring
restructuring of existing hearing schemes.

I1. Ethical standards and protection against reprisal

Proposed 8559a requires the Office of Government Ethics to adopt ethical
standards for all federal ALJs and POs. This proposal implements Resolution 101B,
adopted August 6, 2001, in which the ABA recommended that members of the
administrative judiciary be held accountable under appropriate ethical standards adapted
from the ABA's Model Code of Judicial Conduct in light of the unique characteristics of
particular positions in the administrative judiciary.

The objective of Resolution 101B, and of proposed 855943, is to assure that both
ALJs and POs be held accountable to appropriate ethical standards. These rules should be
based on the ABA Model Code of Judicial Conduct as a starting point, taking account of
the unique characteristics of particular positions of ALJs and POs. The rules should also
consider the codes of ethics adopted by groups such as NCALJ and the 1989 Code of
Conduct for Administrative Law Judges, and might include particular standards adapted
to the unique characteristics of various positions held by ALJs and POs, for part-time and
full-time POs, or for lawyers and non-lawyers.*

Also in keeping with Resolution 101B, proposed section 559b provides that full-
time POs shall be removed or disciplined only for good cause and only after a hearing to
be provided by MSPB under the standards of Type A adjudication, subject to judicial
review.>* Section 559b is also based on ABA Resolution 101B.* POs should be

f.47

5 U.S.C. §§3105, 7521, 5372, 3344, 1305. See Guidebook Chapter 10.

*7 §556(d). See Guidebook 15.03 to 5.05. In our view, it is not necessary to incorporate the APAs
provisions relating to evidence and burden of proof in order to insure fair procedure in Type B
adjudication. In particular, we did not wish to impose the Greenwich Collieries decision on agencies
conducting Type B adjudication unless they choose to adopt it. Director, Office of Workers’ Compensation
Programs v. Greenwich Collieries, 512 U.S. 267 (1994); Guidebook 15.033.

8 APA §8557(b), (c). See Guidebook 16.03. Again, we did not believe it necessary to incorporate these
detailed provisions to achieve fair procedures in Type B adjudication.

“° See Guidebook, chapter 11. We would not be opposed to extending EAJA to Type B adjudication but do
not recommend it at this time in the interests of minimizing the budgetary impact of our proposal.

% The ABA’s Model Code of Judicial Conduct stresses that “anyone, whether or not a lawyer, who is an
officer of a judicial system and performs judicial functions...is a judge within the meaning of this Code.”

*1 As provided in Recommendation 1V, newly enacted hearing schemes should be Type A rather than Type
B adjudication unless Congress specifically provides to the contrary. Consistent with the spirit of
Recommendation 1V, we recommend here that adjudication arising out of the discipline or discharge of
POs should be Type A adjudication, meaning that such cases would be heard by the MSPB’s ALJs rather
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protected from negative consequences for engaging in ethical and independent

decisionmaking. Good cause should include violation of the ethical rules referred to in

the preceding paragraph. POs should also be entitled to judicial review of such decisions.
I11. Clarifying the definition of rule

At present, the APA’s definition of “rule” is defective.”® Rulemaking is the
process for formulating a “rule.” A “rule” is a “statement of general or particular
applicability and future effect designed to implement, interpret or prescribe law or
policy...and includes the approval or prescription for the future of rates, wages, corporate
or financial structures or reorganizations thereof, prices, facilities, appliances, services or
allowances therefore or of valuations, costs, or accounting, or practices bearing on any of
the foregoing.” Adjudication is the process for formulating an “order” and an “order”
means a “final disposition . . . in a matter other than rule making but including
licensing.”*

The statute should be amended so that agency action of general applicability is a
rule and agency application of particular applicability is adjudication.® Under the
existing definitions, for example, an FTC cease and desist order would be a rule (since it
is agency action of particular applicability and future effect), but everyone treats case and
desist orders as “orders” rather than as “rules” and agrees that they should be subject to
adjudicatory procedure.®® This proposal is already ABA policy. It was part of a set of
recommendations approved in 1970 by the HOD.

A further clarifying amendment removes the words “and future effect” from the
definition of “rule.” This revision would make clear that the APA applies to retroactive
rules. Under Supreme Court case law,>’ an agency may not adopt a retroactive rule that
has the force of law unless Congress explicitly authorizes the agency to do so. When
agencies do adopt retroactive rules with the force of law, they should be adopted with

than its POs. Of course, the same exceptions presently applicable to hearings to remove ALJs (relating to
national security or to reductions in force) would also apply to removal of POs. 5 USC §7521(b)(A) and
(B), referring to §7532 and 83502. A full-time PO would be treated as such even if the official had limited
incidental duties in addition to judicial responsibilities in evidentiary hearings.

52 The 2001 resolution made clear that, for this purpose, the administrative judiciary includes all individuals
whose exclusive role in the administrative process is to preside and make decisions in a judicial capacity in
evidentiary proceedings, but does not include agency heads, members of agency appellate boards, or other
officials who perform the adjudicative functions of an agency head.

%% See Guidebook 1.04; Ronald M. Levin, The Case for (Finally) Fixing the APA’s Definition of “Rule,”
56 Admin. L. Rev. — (2004).

> APA §8551(4) to (7).

*® The recommendation also deletes the words “and includes the approval or prescription for the future of
rates, wages, corporate or financial structure or reorganizations thereof, prices, facilities, appliances,
services or allowances therefor or of valuations, costs, or accounting, or practices bearing on any of the
foregoing.” The effect of the latter change is that ratemaking of general applicability would be
rulemaking but ratemaking of particular applicability would be adjudication. See United States v. Florida
East Coast Ry., 410 U.S. 224 (1973) (holding that setting of industry-wide railway rate should be treated
as informal rulemaking under the APA).

% As under existing law, a rule that in practice would apply to only a single person is still a rule (rather than
an adjudication) as long as it is stated in general terms and it is theoretically possible that it could apply to
additional persons. An agency's grant of exemption from a rule to a particular person would be an
adjudication.

*" Bowen v. Georgetown University Hospital, 488 U.S. 204 (1988). We do not propose to change the rule
of the Georgetown case but only to provide that the APA’s definition of rule applies when an agency is
authorized to adopt a retroactive rule or when it adopts a retroactive interpretive rule.
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appropriate notice and comment procedures.®® In addition, interpretive rules often have
retroactive effect; the APA's definition of “rule” should also cover retroactive interpretive
rules.

IV. Type A Adjudication: Guidelines for Congress and a

Default Provision When Statute is Unclear

In June, 2000, the ABA House of Delegates adopted Resolution 113, a
recommendation sponsored by the Judicial Division, that set forth criteria Congress
should consider in deciding whether a new adjudicatory scheme should employ Type A
adjudication. A second part of the resolution created a default provision that would sweep
newly adopted adjudicatory schemes into Type A unless Congress provided otherwise.
This 2000 resolution is germane to the present set of recommendations. If Congress takes
up the issues of Type A and B adjudication, it would naturally consider this
recommendation at the same time.>®
A. Criteria for deciding whether new program should employ Type A adjudication

When Congress sets up a new program involving adjudications with opportunity
for hearing, it should consider and explicitly determine whether the new program will be
Type A adjudication.

Congress should consider the following factors (each of which points toward
Type A rather than Type B adjudication):

a. Whether the adjudication is likely to involve a substantial impact on
personal liberties or freedom, whether the orders carry with them a finding of criminal-
like culpability or would have substantial economic effect, or whether the orders involve
determinations of discrimination under civil rights or analogous laws.

b. Whether the adjudication would be similar to, or the functional
equivalent of, a current type of Type A adjudication.

c. Whether the adjudication would be one in which adjudicators ought to
be lawyers.®
B. Default provision

Congress should amend the APA to provide prospectively that absent a statutory
requirement to the contrary, in any future legislation that creates opportunity for an
adjudicatory evidentiary hearing, such hearing shall be Type A adjudication.®
C. Rationale

Under the existing APA, Type A adjudication exists only when “adjudication [is]
required by statute to be determined on the record after opportunity for an agency
hearing...”® Where a statute calls for an evidentiary hearing but does not use the magic
words “on the record,” it has been difficult to decide whether the resulting adjudication is

*% See ABA House of Delegations Resolution (Feb. 1992) stating that “retroactive rules are and should be
subject to the notice and comment requirements of Section 553 of the Administrative Procedure Act.”

% Because of the various changes in statutory nomenclature embodied in this recommendation and report
(such as adoption of the terms Type A and B adjudication) , we propose non-substantive changes in the
2000 recommendation.

% These factors are substantially the same as those in ACUS Recommendation 92-7, 57 Fed. Reg. 61760
(Dec. 29, 1992).

¢! Resolution 113 states that such hearings “shall be subject to 5 USC §8§554, 556, and 557.” The present
Recommendation used the term Type A adjudication which embodies the sections of the APA referred to in
Resolution 113. No change in meaning is intended.

% APA 8554(a).
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Type A or Type B. The case law is conflicting.®* ABA Resolution 113, already adopted
by the HOD, calls for Congress to carefully consider this issue when it adopts future
legislation that creates opportunity for an adjudicatory evidentiary hearing. The
Resolution provides a useful list of factors that Congress should consider when it makes
that decision. The resolution also calls for a prospective-only default rule. Under that
rule, future legislation that creates opportunity for an adjudicatory evidentiary hearing
will require Type A adjudication unless Congress provides the contrary.

This default rule will nudge federal administrative law in the direction of greater
use of ALJs and Type A adjudication. This will result in enhancement in the impartiality
and skill of adjudicatory decisionmakers and an accompanying improvement in the
fairness and quality of decisions. Generally, agencies are well aware of legislation that
affects them and the burden should be on the agencies to inform Congress at the time it
considers a new adjudicatory scheme if the agency believes that Type A is
inappropriate.®*

V. Issues relating to evidence
A. Residuum rule

The “residuum rule” (followed in some states) requires that a decision must be
supported by at least some non-hearsay evidence. This rule creates many problems, such
as requiring the judge to make constant hair-splitting rulings about hearsay and its many
exceptions, and requiring the parties to object at some appropriate time that the residuum
rule applies in order to preserve the issue on appeal. It is generally believed that
Richardson v. Perales® rejected the residuum rule at the federal level but this should be
made clear in the statute.

The proposed amendment to APA section 556(d) accomplishes this result by
adding the italicized language: “A sanction may not be imposed or rule or order issued
except on consideration of the whole record or those parts thereof cited by a party, and
may be entirely based on evidence that would be inadmissible in a civil trial.”

B. Evidence—FRE 403

In general, the Federal Rules of Evidence are not applicable to administrative
agencies. The existing APA provides that an agency “as a matter of policy shall provide
for the exclusion of irrelevant, immaterial, or unduly repetitious evidence.”® An ACUS
study indicated that this provision was inadequate because it did not give ALJs adequate

%% See Guidebook 13.01; Gary Edles, “An APA-Default Presumption for Administrative Hearings: Some
Thoughts on “Ossifying” the Adjudication Process,” 55 Admin. L. Rev. 787, 796-804 (2003); Cooley R.
Howarth, Federal Licensing and the APA: When Must Formal Adjudicative Procedures Be Used? 37
Admin. L. Rev. 317 (1985); Cooley R. Howarth, Restoring the Applicability of the APA’s Adjudicatory
Procedures, 56 Admin. L. Rev. — (2004). Three distinct lines of cases have emerged. Some cases conclude
that Type A adjudication is intended despite absence of the words “on the record.” Steadman v. SEC, 450
U.S. 91, 96 n.13 (1981); Seacoast Anti-Pollution League v. Costle, 572 F.2d 872, 875-78 (1st Cir. 1978);
Lane v. USDA, 120 F.3d 106 (8th Cir. 1997). Other cases require the use of the words “on the record” or
some other clear statement of Congressional intention. City of West Chicago v. NRC, 701 F.2d 632, 644-45
(7th Cir. 1983); RR Comm’n of Texas v. United States, 765 F.2d 221, 227-29 (D.C. Cir. 1985). And still
others accord Chevron deference to the agency's determination that the statute does not call for Type A
adjudication. Chemical Waste Mgmt., Inc. v. EPA, 873 F.2d 1477, 1480-83 (D.C. Cir. 1989).

& According to the Report accompanying Resolution 113, the default rule would apply to “any new
adjudication that Congress creates with an opportunity for a hearing.” See Edles, 812-14.

6% 402 U.S. 389 (1971).

% APA §556(d).
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case management tools. The consultant's survey of ALJs indicated that they believed
they lacked power to exclude evidence that was patently unreliable or whose probative
value was so low that it would not justify the amount of hearing time it would require.

The ACUS study declared: “This is a serious disadvantage. The delay and high
cost of the administrative process poses a severe threat to the quality of justice available
in our modern administrative state. Admission and cross-examination of a large volume
of low quality evidence contributes significantly to the extraordinary length and attendant
high cost of many agency adjudications.”®’

As a result, ACUS recommended that agencies adopt evidentiary rules allowing
decisionmakers to exclude evidence under Federal Rule of Evidence 403.°® That rule
provides: “Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of . . . confusion of the issues . . . or by
considerations of undue delay, waste of time, or needless presentation of cumulative
evidence.”® We agree and recommend that section 556(d) of the APA be amended to
specifically permit ALJs to exclude evidence based on the FRE 403 standard (as
modified slightly to take account of the differences between administrative and judicial
proceedings).

V1. Declaratory orders

Existing 8554(e) empowers an agency to issue a declaratory order to terminate a
controversy or remove uncertainty. The placement of this subsection in the existing
statute implies that only an agency authorized to conduct Type A adjudication can issue a
declaratory order. We believe that any agency, whether conducting Type A, Type B, or
informal adjudication, should be authorized to issue a declaratory order. Therefore, we
propose moving this provision to §555, which applies to agency proceedings generally.”

VII. Transcripts

The APA should provide that transcripts of agency proceedings (if they exist)
should be available to private parties at cost of duplication. This is probably already
required by 8§11 of the Federal Advisory Committee Act which provides: “Except where
prohibited by contractual agreements entered into prior to the effective date of this act,
agencies shall make available to any person, at actual cost of duplication, copies of
transcripts of agency proceedings (as defined in 8551(12).” It would be useful to
incorporate this provision in the APA itself where it would not be overlooked. As a
result, we recommend that section 556(e) be amended by adding the italicized language
and deleting the stricken out language:

“The transcript of testimony and exhibits, together with all papers and requests
filed in the proceeding, constitutes the exclusive record for decision in accordance with
section 557 of this title and-on-payment-oflawfulypreseribed-costs-shall-be-made
avaHable-to-the-parties: Agencies shall make such transcripts available to the parties at
the actual cost of duplication. When an agency decision rests on official notice of a

%7 Richard J. Pierce, Jr., Use of the Federal Rules of Evidence in Federal Agency Adjudications, 39 Admin.
L. Rev. 1, 23 (1987).

68 ACUS Recommendation 86-2, 51 Fed. Reg. 25642 (July 16, 1986).

% The elision in this quotation is for the words “or misleading the jury” and “danger of unfair prejudice,”
which seem inapplicable to the administrative process.

"0 See Jeffrey S. Lubbers & Blake D. Morant, A Reexamination of Federal Agency Use of Declaratory
Orders, 56 Admin. L. Rev. — (2004).
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material fact not appearing in the evidence in the record, a party is entitled, on timely
request, to an opportunity to show the contrary.
VI1I. Superseding contrary statutory provisions
Legislation adopted pursuant to these recommendations will supersede existing
contrary statutory provisions.

Respectfully submitted,

Randolph J. May

Chair, Section of Administrative Law and
Regulatory Practice

February 2005
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APPENDIX
(Ramseyer Rule)

I. Extending APA procedural protections to Type B adjudication
A. Definitions
Add to APA § 551 (definitions), 5 U.S.C. §551: "

(15) “Type A” adjudication means adjudication required by statute to be—

(A) determined on the record after opportunity for an agency hearing; or
(B) conducted in accordance with sections 556 and 557 of this
title;

(16) “Type B adjudication” means an agency evidentiary proceeding required by
statute, other than a Type A adjudication; "

(17) **agency evidentiary proceeding’ means an agency proceeding that affords
an opportunity for a decision based on evidence submitted by the parties orally or in
writing; and

(18) “presiding officer”” means the initial decisionmaker in a Type B
adjudication.

B. Type B adjudication

Amend existing APA 8554 so that it reads as follows:

Sec. 554. - Adjudications

(a) General principles. This section applies, according to the provisions thereof, in every

case of Type A adjudlcatlon and Type B adjudlcatlon ad}udwauen—Feqm%ed-by—staMe—te

g-except to the extent

that there is mvolved—

(1) a matter subject to a subsequent trial of the law and the facts de novo in a court
orina Type A or Type B adjudication; "

™ Subsequent references to the APA will exclude the prefatory 5 U.S.C.

"2 The problem of distinguishing Type A, Type B, and informal adjudication is discussed in Parts I.A. and
I.B. of the Report that follows these recommendations.

" In some agencies, the agency heads or a superior reviewing authority can, in theory, require a new de
novo hearing of a case already heard by an ALJ or a PO to be conducted before the agency heads. We
understand that this virtually never occurs in practice. The unlikely possibility of a de novo rehearing at the
agency head level should not be taken into account in applying this subsection. Thus the rules relating to
Type A and Type B adjudication apply to the hearing provided by an ALJ or a PO despite the remote
possibility that the case could be heard anew at a higher level. For further discussion, see note 32 of the
Report.
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(2) proceedings in which decisions rest solely on inspections, tests, or elections;
(3) the conduct of military or foreign affairs functions;

(4) cases in which an agency is acting as an agent for a court; or

(5) the certification of worker representatives.

(b) Notice. Persons entitled to notice of an agency hearing in a Type A or Type B
adjudication shall be timely informed of —
(1) the time, place, and nature of the hearing;
(2) the legal authority and jurisdiction under which the hearing is to be held; and
(3) the matters of fact and law asserted. ... [balance of subsection remains the
same]

(c) Settlement proposals. In a Type A or Type B adjudication, the agency shall give all interested
parties opportunity for—
(1) the submission and consideration of facts, arguments, offers of settlement, or
proposals of adjustment when time, the nature of the proceeding, and the public
interest permit; and
(2) to the extent that the parties are unable so to determine a controversy by
consent, hearing and decision en-netice-and ir-acecordance-with-sections-556-and
557-of this-title-in accordance with the procedures for Type A adjudication
specified in subsection (d) or Type B adjudication specified in subsection (e).

(d) Procedures for Type A adjudication.
(1) A Type A adjudication shall be conducted pursuant to Sections 556 and 557 of this title.
(2) The employee who presides at the reception of evidence pursuant to section
556 of this title shall make the recommended decision or initial decision required
by section 557 of this title, unless he or she becomes unavailable to the agency.
(3) Except to the extent required for the disposition of ex parte matters as
authorized by law, such an employee may not —
(A) consult a person or party on a fact in issue, unless on notice and
opportunity for all parties to participate; or
(B) be responsible to or subject to the supervision or direction of an
employee or agent engaged in the performance of investigative or
prosecuting functions for an agency.
(4) An employee or agent engaged in the performance of investigative or

prosecutmg functlons for an agency ina eas&may—net—m—that—e#a—faetuaﬂy

pubheplteeeemngs— Type A adjudlcatlon may not in that ora factually related
adjudication, participate or advise in the initial or recommended decision or any

review of such decision, -decision,recommended-decision-or-agency-review

™ This exception in the existing act becomes inappropriate in light of the adoption of the provisions
relating to Type B adjudication. For further discussion, see note 26 of the Report.
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pursuant-to-section 557-of this-title, except as witness or counsel in public

proceedings. This subsection does not apply —
(A) in determining applications for initial licenses;
(B) to proceedings involving the validity or application of rates, facilities,
or practices of public utilities or carriers; or
(C) to the agency or a member or members of the body comprising the
agency.

(e) Procedures for Type B adjudication.

the

(1) General rule. A Type B adjudication shall be conducted in accordance with
procedures specified in this subsection.
(2) Presentation of evidence. A party may present its case or defense by oral or
documentary evidence and conduct such cross-examination as may be required
for a full and true disclosure of the facts. An agency may, when a party will not be
prejudiced thereby, adopt procedures for the submission of all or part of the
evidence in written form.
(3) Impartiality of presiding officers and reviewing officers. The functions of a
presiding officer or an officer who reviews the decisions of a presiding officer
shall be conducted in an impartial manner.
(4) Agency decisional process
(A) A presiding officer shall make the recommended or initial decision
unless he or she becomes unavailable to the agency.
(B) Except to the extent required for the disposition of ex parte matters as
authorized by law, the presiding officer shall not consult any person or
party on a fact in issue, unless on notice and with an opportunity for all
parties to participate.
(C) A full-time presiding officer shall not be responsible to or subject to
the supervision or direction of an agency employee engaged in the
performance of investigative or prosecuting functions. A part-time
presiding officer in an adjudication shall not be subject to the supervision
or direction of an agency employee engaged in the performance of
investigative or prosecuting functions in the same adjudication.
(D) An employee or agent engaged in the performance of investigative or
prosecuting functions for an agency in an adjudication may not, in that or
a factually related adjudication, participate or advise in an initial or
recommended decision or any review of such decision, except as witness
or counsel in public proceedings.
(E) The requirements of this paragraph do not apply—
(i) in determining applications for initial licenses;
(i) to proceedings involving the validity or application of rates,
facilities, or practices of public utilities or carriers; or

"™ The provision for declaratory orders is moved from §554 to §555. See VI. below.
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(i) to the agency or a member or members of the body comprising
the agency.

(5) Ex parte communications. The requirements of sections 556(e) and 557(d)
shall apply to the proceeding and, in particular, the requirements that apply to an
administrative law judge under section 557(d) shall apply to the presiding officer
in the proceeding.

(6) Decision. The decision of a presiding officer shall include a statement of
findings, conclusions, and reasons, on material issues of fact, law, and discretion
presented on the record. The decision may be delivered orally or in writing in the
discretion of the presiding officer. In the event the decision is reviewed at a
higher agency level, the parties shall have an opportunity to submit comments on
the decision before the review process is completed.

(7) Additional protections. An agency engaged in Type B adjudications may

adopt rules that provide greater procedural protections than are provided in this

section.
C. Sunshine Act exception.

Section 552b(c)(10) in the Government in the Sunshine Act provides an exception
to the Sunshine Act requirements for the “initiation, conduct, or disposition by the agency
of a particular case of formal agency adjudication pursuant to the procedures in section
554 of this title or otherwise involving a determination on the record after opportunity for
a hearing.” This section should be amended to make clear that the exception applies also
to Type B adjudication.

I1. Ethical standards and protection against reprisal
A. Ethical standards
Add new section 559a:

559a. Ethics and independence of presiding officers and administrative law
judges
(a) The Office of Government Ethics shall prescribe regulations providing
for appropriate ethical standards for administrative law judges and presiding officers
who conduct adjudications under section 554 of this title.
(b) The regulations shall be prescribed in accordance with sections
553(b) and (c) of this title. .

B. Removal and discipline of presiding officers
Add a new section 559b:

559b. Removal and discipline of presiding officers
(a) A presiding officer, as defined in section 551 of this title and who is
full-time, may be disciplined or removed from his or her position as presiding officer only
for good cause and only after a hearing before the Merit Systems Protection Board,
subject to judicial review. The hearing shall be a Type A adjudication.
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(b) The exceptions applicable to administrative law judges, relating to
national security or reductions in force, shall be applicable to discipline or removal of a
presiding officer.
I11. Clarification of the definition of rule

APA section 551(4) should be amended to read as follows:

(4) “rule’ means the whole or a part of an agency statement of general
applicability designed to implement, interpret, or prescribe law or policy or to describe
the organization, procedure, or practice requirements of an agency;

IV. Type A adjudication: guidelines for Congress and a
default provision when statute is unclear

A. Criteria for deciding whether new programs should be Type A adjudication.

When Congress creates a new program involving adjudication with opportunity
for an evidentiary hearing, it should consider and explicitly determine whether the new
program will be Type A or Type B adjudication.

Congress should consider the following factors (the presence of which would
weigh in favor of the use of Type A rather than Type B adjudication):

a. Whether the adjudication is likely to involve a substantial impact on
personal liberties or freedom, whether the orders carry with them a finding of criminal-
like culpability or would have substantial economic effect, or whether the orders involve
determinations of discrimination under civil rights or analogous laws.

b. Whether the adjudication would be similar to, or the functional
equivalent of, a current type of Type A adjudication.

c. Whether the adjudication would be one in which adjudicators ought to
be lawyers.
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Please note that this provision relating to criteria for choosing between Type A
and Type B adjudication is not included in the Bill language above since it is not
intended to be a statutory provision.

B. Default provision.

Congress should amend the APA to provide prospectively that, absent a statutory
requirement to the contrary, in any future legislation that creates an opportunity for
hearing in an adjudication, such hearing shall be Type A adjudication.

V. Issues relating to evidence
Section 556(d) should be amended by adding the italicized language:

Except as otherwise provided by statute, the proponent of a rule or order has the burden
of proof. Any oral or documentary evidence may be received, but the agency as a matter
of policy shall provide for the exclusion of irrelevant, immaterial, or unduly repetitious
evidence. Evidence may be excluded, although relevant, if its probative value is
substantially outweighed by the danger of confusion of the issues, or by considerations of
undue delay, waste of time, or needless presentation of cumulative evidence. A sanction
may not be imposed or rule or order issued except on consideration of the whole record
or those parts thereof cited by a party and may be entirely based on evidence that would
be inadmissible in a civil trial. [The remainder of 8556(d) remains the same]

V1. Declaratory orders

Section 555 should be amended by adding thereto the following subsection:

(F) Declaratory orders. The agency, with like effect as in the case of other orders, and in
its sound discretion, may issue a declaratory order to terminate a controversy or remove
uncertainty.

VII. Transcripts

Section 556(e) should be amended by adding the italicized language and striking
the crossed-out language:

The transcript of testimony and exhibits, together with all papers and requests filed in the
proceeding, constitutes the exclusive record for decision in accordance with sectlon 557
of this title. a , A
parties— Agencies shall make such transcrlpts avallable to the partles at the actual cost of
duplication. When an agency decision rests on official notice of a material fact not
appearing in the evidence in the record, a party is entitled, on timely request, to an
opportunity to show the contrary.
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VII1I. Superseding contrary statutory provisions

The provisions of this act supersede existing contrary statutory provisions.
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GENERAL INFORMATION FORM

To Be Appended to Reports with Recommendations
(Please refer to instructions for completing this form.)

Submitting Entity: Section on Administrative Law and Regulatory Practice

Submitted By: Randolph J. May, Section Chair

1. Summary of Recommendation.

This recommendation urges Congress to amend the adjudication sections of the
Administrative Procedure Act (APA). At present these provisions apply only to
certain hearings presided over by administrative law judges (ALJs) (Type A
adjudication). A large number of federal statutes provide for evidentiary hearings
that are not presided over by ALJs (Type B adjudication). This recommendation
urges Congress to extend certain fundamental fair hearing provisions presently
applicable to Type A adjudication to Type B adjudication. It also proposes a
number of other provisions that would modernize the adjudication provisions of
the APA.

2. Approval by Submitting Entity.

The recommendation was unanimously approved by the Council of the Section
on Administrative Law and Regulatory Practice (Section) on August 7, 2004.

3. Has this or a similar recommendation been submitted to the House or Board
previously?
No.

4. What existing Association policies are relevant to this recommendation and how

would they be affected by its adoption?

Because the recommendation proposes a package of recommendations relating to
federal administrative adjudication, it includes two related recommendations that
were previously approved by the House of Delegates: Resolution 101B (August,
2001) calling for adoption of ethical codes for the administrative judiciary and
Resolution 113 (July 2000) concerning the factors Congress should consider
when adopting new adjudicatory schemes. These prior recommendations have
not been substantively altered but have been slightly modified to make their
language consistent with the recommendation summarized in item 1. above.

5. What urgency exists which requires action at this meeting of the House?
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10.

11.

The recommendation is not urgent.

Status of Legislation. (If applicable.)

None pending.

Cost to the Association. (Both direct and indirect costs.)

The recommendation does not call for the ABA to incur costs other than the
normal costs relating to lobbying in favor of a legislative proposal.

Disclosure of Interest. (If applicable.)

The proponents of this recommendation have no conflicts of interest. No Section
members abstained because of a conflict of interest.

Referrals.
This recommendation will be submitted to all Sections, Divisions, and Forums.

Contact Person. (Prior to the meeting.)

Questions should be referred to Michael Asimow, UCLA Law School, Los
Angeles, CA 90095-1476. Asimow’s phone number is (310) 825-1086. His
email address is asimow@Ilaw.ucla.edu. Questions can also be referred to Section
delegates Thomas M. Susman or Judith S. Kaleta. Mr. Susman’s address is

1301 K St. NW, Suite 800 East, Washington DC 20005. His phone number is
(202) 626-3920 and his email address is Tsusman@Ropesgray.com. Ms. Kaleta’s
address is Department of Transportation, 400 7th St. SW, Room 10428,
Washington DC 20590. Her phone number is (202) 493-0992 and her email
address is judy.kaleta@ost.dot.gov.

Contact Person. (Who will present the report to the House.)
Section delegates Thomas M. Susman will present the
recommendation to the House.
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AMERICAN BAR ASSOCIATION
ADOPTED BY THE HOUSE OF DELEGATES

AUGUST 8-9, 2011

RESOLUTION

RESOLVED, That the American Bar Association urges the President, Congress, and the Equal
Employment Opportunity Commission (“EEOC”) to adopt measures to provide that employment
discrimination hearings conducted by the EEOC be subject to the formal adjudication
requirements of the Administrative Procedure Act (5 U.S.C. sections 554, 556, and 557).
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REPORT

The ABA provides that invocation of the APA provides the public with an assurance that fair
hearings will be held before an impartial adjudicator.’ The ABA has characterized APA
adjudication as a fair process affording all parties ample opportunity to be heard; guided by an
expert and professional corps of adjudicators who seek to ensure justice is done.? Over time, the
APA has become a “mini Constitution” that provides fundamental fairness for litigants before
administrative agencies. The ABA has long supported uniformity in adjudication through the
APA. For example, in Resolution 113, July, 2000, the ABA asked Congress to amend the APA
so that prospectively, absent a statutory requirement to the contrary, in any future legislation that
creates the opportunity for an adjudicatory hearing, “such a hearing shall be subject to the
APA.”. Further, in Resolution 114, adopted February 14, 2005, the ABA recognized “Federal
Administrative Adjudication in the 21st Century,” when it acknowledged that administrative law
judge adjudication should be the preferred type of adjudication for evidentiary proceedings
conducted under the Administrative Procedure Act.®

The EEOC is responsible for conducting hearings to determine the rights of federal employees,
applicants for employment and former employees under the various non-discrimination statutes
which EEOC also enforces in the private sector, including inter alia, Title VI of the 1964 Civil
Rights Act, as amended, Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. §
2000e et seq.; the Age Discrimination in Employment Act of 1967 (ADEA), as amended, 29
U.S.C. 8 621 et seq.; the Equal Pay Act of 1963, as amended, 29 U.S.C. § 206(d) et seq.; and the
Americans with Disabilities Amendment Act, 42 U.S.C. 12101 et seq. Although the hearings
bear similar characteristics to APA hearings, EEOC federal sector administrative hearings are
not conducted pursuant to the APA, 5 U.S.C. 8§88 554, 556 and 557 [APA]. The Resolution calls
for extension of the APA to these EEOC administrative hearings to significantly increase public
trust and confidence in the integrity and independence of EEOC decisions.

! 1The American Bar Association has adopted policy supporting the independence and integrity of the administrative
judiciary in 1983, 1989, 1998, 2000, 2001 and 2005. Federal administrative law judges (“ALJ”) have been
members of the American Bar Association, Judicial Division, National Conference of the Administrative Law
Judiciary, since 1971. In Resolution 106A, August, 2005, the ABA proposed the Administrative Law Judge
Conference of the United States as an independent agency to assume the responsibility of the United States Office of
Personnel Management with respect to Administrative Law Judges including their testing, selection, and
appointment. In Resolution 112, February, 2009 the ABA requested the Office of Personnel Management, as part
of its mandate to select the best qualified candidates for federal administrative law judge positions, to consider
judicial status in good standing as a satisfactory alternative to any requirement that candidates be active

licensed attorneys in good standing.

2 See Report to Resolution # 114, August 9-10, 2004

® See, A Guide to Federal Agency Adjudication, Michael Asimow, ed., 164 (American Bar Association
Administrative Law Section, 2003). Under the APA, subject to published rules of the agency, administrative law
judges are empowered to administer oaths, issue subpoenas, receive relevant evidence, take depositions, and
regulate the course of the hearing. These fundamental powers arise from the Administrative Procedures Act
“without the necessity of express agency delegation” and “an agency is without the power to withhold such powers”
from its administrative law judges. Id. The Administrative Procedure Act seeks to affirm and protect the role of the
administrative law judge, whose “impartiality,” in the words of the Supreme Court in Marshall v. Jerrico, 446 U.S.
238, 250 (1980), “serves as the ultimate guarantee of fair and meaningful proceedings in our constitutional regime.”
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In the Report to Resolution 114, February 14, 2005, the ABA determined that when evaluating
whether a hearing should fall within the APA process, Congress should consider the following
factors:
a. Whether the adjudication is likely to involve a substantial impact on personal liberties
or freedom, whether the orders carry with them a finding of criminal-like culpability or
would have substantial economic effect, or whether the orders involve determinations of
discrimination under civil rights or analogous laws.
b. Whether the adjudication would be similar to, or the functional equivalent of, current
APA adjudication.
c. Whether the adjudication would be one in which adjudicators ought to be lawyers.

Procedures in Equal Employment Opportunity Commission (EEOC) hearings should be the same
as current APA hearings. EEOC adjudication is likely to involve a substantial impact on
personal liberties or freedom, and involve determinations of discrimination under civil rights or
analogous laws. EEOC hearing should be the functional equivalent of, current APA
adjudication. Moreover, they are legal proceedings involving parties that that should be
represented by competent counsel.

This Resolution is intended to encourage reform of the EEOC administrative hearings program
in order to protect the public interest in independent, impartial, and responsible decision-making
in the administrative adjudication process. The public and parties to cases before any federal
agency expect that the agency employees who decide their cases, who are held out by the agency
as “judges,” to be independent and to decide a case based solely on the facts and the law. Other
factors should not be considered by a judge or the agency official responsible for managing the
judge. The integrity of the administrative law system is itself at stake in such cases.

Currently the administrative process at the EEOC is not governed by the APA. Its
Administrative Judges are not guaranteed independence, but instead report through the District
Director in their geographical area, who is not a judge and often not a lawyer. The parties have
no right to obtain information from third parties through issuance of administrative subpoenas.
The selection criteria for EEOC Administrative Judges are not the same uniform criteria used
across the government for selection of administrative law judges, including a minimum of seven
(7) years of litigation or administrative law experience. The ABA has long supported the
establishment of a government-wide corps of administrative law judges to enhance the judicial
independence and efficiency of all federal administrative law judges. Although the EEOC has
been statutorily empowered for over 30 years to hire administrative law judges, it has not done
so and upon information and belief has not entered into factfinding or rulemaking on this issue.

The duties of EEOC administrative judges are include not only cases under the statutes then in
effect, but also the 1991 Civil Rights Act, authorizing awards of up to $300,000 in compensatory
damages in certain cases of intentional discrimination, as well as attorneys’ fees to certain
prevailing parties; the Americans with Disabilities Amendments Act; the Lilly Ledbetter Fair
Pay Act; and the Genetic Information Nondisclosure Act. The parties are now entitled to
discovery modeled on the Federal Rules of Discovery, including electronic discovery. Finally,
EEOC administrative judges are responsible for “developing an adequate record” in a process
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when unrepresented claimants are opposed by agency respondents, who virtually always have
counsel.

Resolution 101 B, August, 2001, provides that the administrative judiciary should be held
accountable under appropriate ethical standards adapted from the ABA Model Code of Judicial
Conduct (1990) in light of the unique characteristics of particular positions in the administrative
judiciary. For purposes of that resolution, the administrative judiciary includes all individuals
whose exclusive role in the administrative process is to preside and make decisions in a judicial
capacity in evidentiary proceedings, but does not include agency heads, members of agency
appellate boards, or other officials who perform the adjudicative functions of an agency head.
Currently, EEOC administrative judges are unable to comply with judicial ethical standards in
the event of a contrary instruction of a non-judicial superior. *

It is critical that the issue of fairness in administrative adjudication not be overlooked in the
midst of efforts to reform judicial systems and develop new procedural initiatives to resolve
cases efficiently.”

Under the APA, the EEOC would demonstrate respect for the adjudication program and staff by
operating within the normal reporting structure including supervisory judges and a chief judge
and the expected level of adequate support staff. By adopting APA procedures for its
administrative hearings, EEOC would demonstrate a greater commitment to a fair, professional
administrative hearings process.

Thomas Snook, Chair
Judicial Division, National Conference of Administrative Law Judiciary
August 2011

* Resolution 114, February 2005, would have extended a proposed §559 to require the Office of Government Ethics
to adopt ethical standards to implement Resolution 101B, adopted August 6, 2001, in which the ABA recommended
that members of the administrative judiciary be held accountable under the ABA's Model Code of Judicial Conduct
in light of the “unique characteristics of particular positions in the administrative judiciary.”

> Again see Resolution 114, February 2005.
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GENERAL INFORMATION FORM

Submitting Entity: National Conference of the Administrative Law Judiciary

Submitted by Thomas W. Snook, Chair of the National Conference of the Administrative Law
Judiciary

1. Summary of Resolution

Hearings before the Equal Employment Opportunity Commission should be Administrative
Procedure Act proceedings.

2. Approval of Submitting Entity

The Resolution was approved by the National Conference of the Administrative Law Judiciary
by electronic vote on May 10, 2011

3. Has this or a similar resolution been submitted to the House or Board previously?
No.

4. What existing Association policies are relevant to this resolution, and how would they be
affected by its adoption?

In Resolution 113, July, 2000, the ABA adopted a resolution supporting the uniformity of
process and of qualifications of presiding officers contemplated by the APA, and providing that
Congress should amend the APA so that prospectively, absent a statutory requirement to the
contrary in any future legislation that creates the opportunity for an adjudicatory hearing, such a
hearing shall be subject to the APA. The ABA has supported APA adjudication in 1983, 1989,
1998, 2000, 2001, and 2005. In Resolution 114, February, 2005, the ABA urged Congress to
amend and modernize the adjudication provisions of the Administrative Procedure Act and to
expand certain fundamental fair hearings provisions of that Act by enacting legislation
recognizing the administrative law judge adjudication as the preferred type of adjudication for
evidentiary proceedings conducted under the Administrative Procedure Act.

5. What urgency exists which requires action at this meeting of the House?

No current urgency, although litigants should be provided APA hearings as soon as possible.

6. Status of Leqislation. (If applicable.)

Not applicable at this time.

7. Cost to the Association. (Both direct and indirect costs.)
None.
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8. Disclosure of Interest. (If applicable.)

Many members of the National Conference of the Administrative Law Judiciary are United
States administrative law judges. No one who voted on this resolution has a conflict of interest.

9. Referrals.

It will be sent immediately to the Judicial Division; Government and Public Sector Lawyers
Division; Commission on Women in the Profession; the Sections of Administrative Law and
Regulatory Practice, Labor and Employment, Litigation, and Dispute Resolution; and Diversity
Center.

10. Contact Person. (Prior to the meeting.)

Daniel F. Solomon

707 Schindler Drive

Silver Spring, MD 20902-1331
Solomon.daniel@dol.gov or DDD1212DDD@aol.com
202-693-7316 work,

301 445-0644 home,

703-489-7438 cell

11. Contact Person (Who will present the report to the House?)

Daniel F. Solomon

707 Schindler Drive

Silver Spring, MD 20902-1331
Solomon.daniel@dol.gov or DDD1212DDD @aol.com
202-693-7316 work,

301 445-0644 home,

703-489-7438 cell
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EXECUTIVE SUMMARY

a) Summary of the Resolution.

Litigants are entitled to a fair hearing with an opportunity to be heard before an impartial and
well qualified adjudicator. The resolution would provide that hearings before the Equal
Employment Opportunity Commission (“EEOC”) on employment discrimination claims brought
by federal employees, applicants and former employees, be conducted pursuant to the
Administrative Procedure Act (“APA”).

b) Summary of the issue which the Resolution addresses.

EEOC hearings are not conducted pursuant to the APA, so that the parties to those cases are not
guaranteed that the proceeding will be decided on the facts and the law, rather than non-judicial
factors; do not have the ability to subpoena information from third parties; and are not assured
that the judge deciding their cases will have the same independence and the same qualifications
as administrative law judges throughout the federal government.

c) An explanation of how the proposed policy position will address the issue.

Current legislation autorizes EEOC to hire administrative law judges pursuant to the APA. The
Resolution recommends that the full protections of the APA be applied to EEOC hearings, and

that any additional legislative and regulatory changes which are necessary for the APA to apply
to those hearings be made.

d.) Minority Views or Opposition.

No opposition to this resolution is known to exist at this time.
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THE AMERICAN BAR ASSOCIATION

JUDICIAL DIVISION

RECOMMENDATION

RESOLVED, That the American Bar Association urges Congress, when it considers enactment
of legislation relating to new or existing programs that involve agency adjudications with an
opportunity for a hearing, to consider and determine expressly within the relevant legislation
whether the heating should be subject to the requirements of the Administrative Procedure Act
(APA) in 5 US.C. §§ 554, 556 and 557, including presiding officer protections, ex parte
prohibitions, record-based decision-making, and other procedural safeguards.

FURTHER RESOLVED, That in determining the appropriateness of requiring a formal APA
adjudication, Congress should consider the following factors:

1. Whether the adjudication is likely to involve substantial impact on personal liberties or
freedom, orders that carry with them a finding of criminal-like culpability, tmposition of
sanctions with substantial economic effect on a party or interested person, or determination of
discrimination under civil rights or analogous laws.

2. 'Whether the adjudication wouid be similar to, or the functional equivalent of, a current type
of adjudication in which an administrative law judge presides.

3. Whether the adjudication would be one in which adjudicators ought to be lawyers. It is
recognized that some proceedings might require participation by additional adjudicators with
other types of specialized expertise.

FURTHER RESQLVED, That in order to preserve the uniformity of process and of
qualifications of presiding officers contemplated by the APA, Congress should amend the APA
1o provide prospectively that, absent a statutory requirement to the contrary in any future
legislation that creates the opportunity for a hearing in an adjudication, such 2 hearing shall be
subject to 5 U.8.C. §§ 554, 556 and 557.
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REFPORT

The purposes of this recommendation are to avoid confusion concerning the applicability
of formal Administrative Procedures Act (APA) adjudication procedures to hearings required
under future legisiation and to suggest congressional guidelines as to when to require those
procedures. The recommendation wrges Congress to consider these guidelines in connection
with any future legislation mandating hearings and to amend the Administrative Procedure Act to
provide for the use of formal APA proceedings in such legislation in the absence of an express
contrary congressional determination.

The recommendation contemplates that whenever Congress creates programs that will
involve agency adjudications with an opporunity for a hearing, Congress should compare the
advantages provided by APA formal adjudication with any perceived need to create procedures
that are unique to each program.

The umiform structare established by the APA for om-the-record hearings and for
qualifying and protecting the independence of those who preside over those hearings contributes
to the legitimacy, consistency and acceptance of Federal agency adjudication. This uniformity
also tends to promote efficiencies in resource allocations where familiarity with basic procedures
facilitates the “lending” of ALJs among agencies.

To assist Congress in its deliberations, several non-exclusive factors that indicate 2 need
for mandating use of formal APA adjudication are identified. One of the most important of these
is whether a particuiarly important interest is to be adjudicated, such as personal liberty or
freedom. In such a sitnation, the APA’s separation of functions requirements and its selection
criteria for high-quality presiding officers in the form of ALJs would be particularly important.
Other hearings involving interests of similar importance that would benefit from formal APA
adjudication requirements include those that could resuit in (1) 2 finding of criminal-like
culpabiiity; (2) imposition of sanctions or license revocations with a substantial economic effect
(excluding nm-of-the-mil] grant or contract disputes); (3) determination of discrimination under
civil rights laws where there is no opportunity for de novo judicial review.

Another factor identified for Congressional consideration is whether the proposed hearing
would be similar to, or the fimctional equivalent of, an existing type of adjudication that has
benefited from being subject to APA formal adjudication. In such sitnations, all other things
being equal, the benefits of uniformity and the example of precedent dictate that the new
proceeding shonid be a formal APA adjudication.

The final factor identified for consideration is whether the proposed hearing is of a type
that ought to be presided over by someone who is a lawyer. The APA requires that ALJs preside
over formal adjudications. ALIJs are lawyers who have practiced for af least seven years and
satisfy other objective criteriz imposed by the Office of Personnel Management. While the need
for presiding officers to be lawyers should militate in favor of formal APA adjudication, the
recommendation recognizes that there may be situations where hearings would benefit from
having one or more technically-oriented non-lawyers serving on a presiding panel with one or
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more ALJs.

Just as important as congressional consideration of the advantages of APA formal
adjudication is the need for a clear statement in any legislation as to whether the adjudications
created therein are mtended to be subject to those APA procedures.

Congressional failure to state whether adjudications are to be conducted under APA
mzndates has caused needless confusior, controversy and judicial review over the years. This
has detracted from the acceptance of Federal agency adjudication as a model. For example, in
legislation creating 2 number of adjudications in which substantial ¢ivil money penalties may be
mnposed, it was not clear whether Congress intended that ALJs should preside over the hearings
or whether other APA requirements should apply. The result was a vacunm in which the
implementing agencies themselves made the legislative decision; they decided not to conduct
such proceedings subject to the independence and Formality of APA adjudications, much to the
constemation of some who perceived that decision as an attempt to maximize agency advantages
and deny due process.

To strengther the recommendation that Congress comsider the APA’s adjudication
procedures before crafiing unique procedures, and to protect against the possibility that Congress
may from time to time fail to state expressly what procedures are to be applied in 2 given
bearing, the APA should be amended to require the application of its formal adjudication
provisions to any new adjudication that Congress creates with an opportunity for a hearing, if the
creating statute does not state expressly that sach APA provisions shall not apply to that hearing.

It should be emphasized that what is being recormmended is not meant to encourage
increased formatization of administrative proceedings. Nor would the recommendation impact
existing legislation. Rather, the purpose is to require greater clarity of congressional intent in
futuare statuies with respect 1o the application of formal APA adjudication requirements for the
benefit of the Congress, the agencies and the public.

It should be noted that, contrary to misconceptions among some who are not familiar with
APA adjudications that those proceedings are overlaid with cumbersome and archaic procedural
formalities, ALJs have great discretion under the APA to assure that their proceedings are
conducted efficiently and fairly through such means as pre-hearing conferences; clarifying and
limiting issues; limiting discovery; allowing pro se participants additional procedural latitude;
maintaining time, witmess and written submission limitations; encouraging settlernent; and
applying techniques of the Alternate Disputes Resolution Act. Thus the recommended resolution
will encourage clarity and efficiency in administrative adjudication of future statutes.




Respectfully submitted

Donald B. Jarvis
Chair

August 2000

1]
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GENERAL INFORMATION FORM

Submitting Entity: Judicial Division
Subrmitted By: Donald B. Jarvis, Chair
i. Summary of Recommendation(s).

This resolution wrges Congress to consider guidelines in comnection with any fature
legislation mandating hearings, and to amend the Administrative Procedure Act (APA) to
provide for the use of formal APA proceedings in such legislation in the absence of an
express contrary congressional determination.

Approval by Submitting Entity.
The Judicial Division approved the resolution at the ABA Midyear Meeting on February 12,
2000.

Has this or a similar recommendation been submitted to the House or Board previously?
No

What existing Association policies are relevant to this recommendation and how would they
be affected by its adoption?

The ABA’s policy on judicial independence woald be furthered by encouraging the use of
APA hearings because they are presided over by independent administrative law judges, and
the use of these independent judicial officers contributes to the legitimacy, consistency, and
acceptance of Federal agency adjudication.

What urgency exists which reguires action at this meeting of the House?

There has been an increasing trend for Federal agencies to avoid providing hearings under the
APA unless a statute expressly required them 1o do so. This has resulted in some agencies
using inexperienced agency attorneys, some only two years out of law school, o preside at
hearings, and these hearings often do not provide the level of due process that is required in
an APA hearing.

Status of Legislation.
None pending

Cost to the Association (Both direct and indirect costs.)
None at present. ABA may need to devote staff to Jobbying efforts relevant to this resolution
in the future.

Disclosure of Interest . (If applicable.)
One of the Conferences within the Judicial Division is the National Conference of
Administrative Law Judges, which includes Federal administrative law judges.
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9. Referrals,

+ At the 2000 ABA Midyear Meeting in Dallas, the ABA Government and Public Sector
Lawyers Divisiop voted to sponsor the Recommendation and Report; however, after
Rules/Calendar changed the resolution, co-sponsorship was withdrawn on May 15, 2000.

4+ The Federal Bar Association voted to support the Recommendation and Repott (2/99).

ABA Section of Public Contract Law received preliminary copies in April 2000,
+ ABA Tort/Insurance Practice Section Delegate to the House of Delegates received a

preliminary copy in April 2000.

+ ABA Section of Business Law Chair received a preliminary copy in March 2000.

+ ABA Section of Administrative Law and Regulatory Practice Council members in
attendance at May 2000 Council Meeting received preliminary copies.

+ Preliminary copies where distributed in Decernber 1999 to the following:

+ ABA Senior Lawyers Division Delegate to the House of Delegates and to the Chair,
Social Security Law and Practice Committee,

+ ABA Administrative Law and Regulatory Practice Section:
¢ Chair, Chair-Elect, and Judicial Ex-Officio Council Member
# Chair, Agency Rules Committee
¢ Chair, Adjudication Committee

+ Federal Energy Bar Association

+ All other ABA Sections and Divisions were provided copies in May 2000 upon approval
of report by ABA Rules and Calendar.

»

16. Contact Person(s) (Prior to the meeting.)
John M. Vittone

U.S. Department of Labor

Office of Administrative Law Judges
800 K Street, N. W., Ste.400
Washington, D. C. 20001
Ivittone@oalj.dol.gov

Jean S. Cooper

HUD Board of Contract Appeals
1707 H Street, N'W., 11* Floor
Washington, D.C. 20006

Jjean_s._cooper@hud.gov

11. Contact Person (Who will present the report to the House.)
John M. Vittone
U.S. Department of Labor
Office of Administrative Law Judges
800 K Street. NW., Ste 400
Washington, D. C. 20001
202/565/5341 -- Ivittone{@oalj.doL.gov
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AMERICAN BAR ASSOCIATION
HOUSE OF DELEGATES
ADOPTED AUGUST 12-13, 2019

RESOLUTION

RESOLVED, That the American Bar Association urges federal, state, local, county, terri-
torial, and tribal law-makers to ensure that their respective administrative adjudicators
shall be protected in their decisional independence and shall be free from improper influ-
ence on their decision-making. Improper influence includes the imposition of decisional
quotas that are unreasonably high or not reasonably determined. It also includes other
inappropriate agency pressure to decide a case on any basis other than on the evidence
and in accordance with applicable statutes, duly adopted regulations, precedents, and
official and authoritative agency guidance of general applicability.

For the purposes of this resolution, the term “administrative adjudicators” includes admin-
istrative law judges, administrative judges, administrative appeals judges, hearing offic-
ers, presiding officers, and any other administrative adjudicator whose exclusive role is
to decide matters that entail applying a statute, regulation, or any equivalent thereto.
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REPORT

Congress enacted the Administrative Procedure Act (APA) in 1946. This Act cre-
ated Administrative Law Judges (ALJs). However, since that time the use of non-ALJs
has grown significantly, and now non-ALJs outnumber ALJs by more than 5:1. The de-
cisions of ALJs and non-ALJ adjudicators in this burgeoning system touch the lives of
many individuals. Some call them the “hidden judiciary,” but there is nothing hidden about
them. Although they are less well known than the traditional courts of Article Il at the
federal level, and state equivalents, administrative adjudicators (whether called ALJs, ad-
ministrative judges, immigration judges, hearing officers, presiding officers or other no-
menclature) adjudicate millions of administrative matters, claims, and disputes each year
competently and efficiently.

Administrative agencies affect every aspect of American life, including matters as
diverse as licensing, Social Security and Medicare matters, veteran’s matters, regulatory
violations, and certain contractual claims and appeals. Administrative adjudicators have
been created by statute to decide these and many other disputed matters where rights to
appeal from administrative determinations are needed. The traditional courts would be
overwhelmed if those millions of disputes also had to be decided in their courtrooms.
Traditional courts have neither the time nor expertise to deal with specialized matters
arising from claims or disputes within the jurisdictions of these agencies.

Public acceptance of these adjudications hinges on maintaining the decisional in-
dependence of the judges who adjudicate them. Without such a policy, no system of
adjudication will enjoy the confidence, trust, and willingness of the participants to abide
by administrative decisions as having been fairly determined on their merits. Just as the
traditional courts enjoy safeguards that preserve their impartiality in disputes that involve
governmental bodies that seek to impose actions upon the governed, so must the admin-
istrative judiciary. Both the public and each agency benefit from recognition of the legiti-
mate ability of administrative adjudicators to fairly, impartially, and dispassionately decide
these disputes.

By a variety of means, however, federal and state agencies sometimes take ac-
tions that may erode the decisional independence of administrative adjudicators. Admin-
istrative actions that have the potential to bring about that result may include performance
reviews, bonuses, unilateral docket management, artificial time limits, production quotas,
and other steps that may threaten decisional independence. The prevalence of such ac-
tions is subject to debate. Regardless, this resolution seeks to curtail these tendencies
and to maintain the ability of administrative adjudicators to hear and decide their cases
based only upon the evidence of record, and pursuant to applicable legal authorities.

This resolution is not meant to lessen the protections already in place for adminis-
trative adjudicators, but rather to endorse protections from improper influence for all of
them. It pursues this goal in a manner that takes account of complexities in the issues
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involved, but that also puts its emphasis on the policy of promoting competent, objective,
and unbiased decisional independence.

Current circumstances underscore the importance of these issues. The independ-
ence of ALJs is under exceptional pressure today as a result of Executive Order 13,843,
which was issued in the wake of the Supreme Court’s decision in Lucia v. SEC.?2 Under
the executive order, an ALJ appointee is now selected by the agency department head
with only the requirement that they be a licensed attorney in good standing. The previous
ALJ qualifications of merit selection by the Office of Personnel Management including
testing; interviews, personal references and background checks; and at least a minimum
number of years of litigation experience were eliminated. This altered system, if it remains
in effect,® threatens to politicize the appointments of ALJs, which were previously nonpo-
litical appointments made transparently after a careful and competitive evaluation of qual-
ifications and merit. Although appointments are not within the scope of this resolution,
this recent development underscores the need for continued attention to problems of
maintaining the decisional independence of administrative adjudicators.

At the same time, federal administrative law judges currently enjoy statutory protec-
tions against tools of agency influence such as performance evaluations and pay incen-
tives, but many other adjudicators in the federal and state agencies do not. This resolu-
tion is intended to affirm the need to ensure decisional independence and protection
against inappropriate pressures at all levels of government.

This resolution applies to full-time adjudicators at all levels of government. It does
not apply directly to part-time adjudicators. It is recognized that, in some circumstances,
agencies may properly exert “influence” on such officials on the basis of their non-adjudi-
cative duties, acting in a manner that would be inappropriate if directed at full-time adju-
dicators. Nevertheless, much of the reasoning behind this resolution does apply equally
well to part-time adjudicators, and agencies should give careful consideration to that sit-
uation, instead of assuming without analysis that the resolution is irrelevant to such adju-
dicators.

1. Current Problems

Actions by administrative agencies that may erode the decisional independence of admin-
istrative adjudicators or improperly influence them can occur in a variety of ways. This report
does not undertake to identify them comprehensively, but the following examples will illustrate
some of the circumstances that warrant a strong statement from the ABA.

' Executive Order 13,843, Excepting Administrative Law Judges From the Competitive Service, 83
Fed. Reg. 32,755 (July 10, 2018).

2138 S. Ct. 923 (2018).

3 Legislation that would reverse this policy is currently pending in Congress. See H.R. 2429, 116th
Cong. (2019).
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A. Production Quotas

A recurring practice that raises concerns about impairment of decisional independ-
ence is administrative agencies’ use of production quotas to induce adjudicators to decide
more cases in less time. Such quotas are especially suspect when they are imposed
without any objective evaluation to determine the number of cases that those judges can
realistically handle, while also complying with agency rules and procedures and respect-
ing the due process rights of the parties involved. This issue arises in a number of ad-
ministrative regimes.

A particularly dramatic example of current importance involves immigration judges.
This situation is highlighted in a March 2019 report by the ABA Commission on Immigra-
tion.* The Commission expressed concern about the use of backlog-induced case com-
pletion quotas for immigration judges, which are tied to their employment evaluations. It
called for greater transparency in how the immigration standards for immigration judges
operate and are applied. New quotas and deadlines were imposed on those judges as
of October 2018, although not on the basis of a lack of performance or efficiency on the
part of those judges. These new standards directly infringe on decisional independence.
An immigration judge who fails to meet those quotas and deadlines will face discipline,
which can result in termination of employment. This creates pressure on the judges to
rush through their decisions to protect their own jobs. Even worse, it pressures the judges
to take the factor of their own continued employment into consideration while making
decisions on the bench.

By way of example, immigration judges are now required to complete at least 700
cases per year. They must meet this arbitrary quota regardless of whether such number
is possible or even realistic, and that quota fails to account for variation in case complex-
ity. Consequently, the quota puts artificial pressure on immigration judges to complete
cases, no matter the cost. Worse, the imposition of a quota that is artificial and unattain-
able is in direct conflict with the provision of due process. Although special dispensation
may be granted in certain individual cases, the chilling effect of the quota remains impact-
ful on the immigration judges. By extrapolation, the 700-case completion quota mandates
that immigration judges complete 13.46 full trials per week, which equates to 2.69 full
trials per day, at 2.97 hours per trial. Yet, since immigration judges also need to take time
to engage in case preparation, review motions, and engage in other off-the-bench re-
sponsibilities which cuts into this allotted time, they must weigh providing fairness and
due process against failure to meet this quota and possible termination.

B. Other Improper Influence Issues
As noted above, questions concerning decisional independence and improper influ-
ence can arise in a variety of settings. The following examples are illustrative.

4 ABA COMM'N ON IMMIGRATION, 2019 UPDATE REPORT: REFORMING THE IMMIGRATION SYSTEM 15-16
(March 19, 2019), https://www.americanbar.org/content/dam/aba/publications/commission_on_immi-
gration/2019 reforming the immigration _system volume 1.pdf.

3
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First, the Social Security Administration (SSA) has drafted and is expected to propose
a new regulation entitled “Hearings Held by Administrative Appeals Judges of the Appeals
Council” ® This proposal has been approved for publication by the Office of Information
and Regulatory Affairs® but has not yet been published in the Federal Register. It would
revise SSA regulations to allow administrative appeals judges, who are attorney examin-
ers from the SSA’s appeals council, to hold hearings and issue decisions in disability
determination cases, where currently only ALJs perform these actions. ALJs are inde-
pendent, impartial adjudicators who have been extensively vetted. Attorney examiners
are employees and not ALJs. As such, they receive performance appraisals and are
eligible for bonuses, making them subject to agency influence when they adjudicate and
make a determination. Thus, the impending rule raise serious questions as to whether
adjudicators who lack the independence safeguards of ALJs will be able to accord due
process to claimants.

Second, in 2012, a respected federal immigration judge of Iranian descent was or-
dered to recuse herself from all immigration cases involving Iranian nationals.” That order
came from Attorney General Eric Holder’s office shortly after the judge requested permis-
sion to accept an invitation to attend an event at the White House to connect with Iranian-
American community leaders. The agency continued to defend its action even after the
designated DOJ agency ethics officer advised the Department that the action was “inap-
propriate” and “discriminatory.” It was only after the judge filed a lawsuit in federal court
that the agency agreed to withdraw the order, pay the judge’s attorneys’ fees, and settle
the matter amicably.® This judge’s case vividly illustrates the need for protection of ad-
ministrative judges against arbitrary interference with their ability to perform their judicial
duties.

Another subtle aspect of influencing administrative adjudication results is the arbitrary
assignment of resources to any particular judge. By assigning insufficient resources to
assist an adjudicator, an agency significantly curtails that judge’s ability to efficiently and
properly work up, review, and rule fairly on the question brought before the judge. Here,
too, the judge gets the message that his or her job is made easier or more difficult by their
willingness to rule in the manner the agency wishes, rather than independently in compli-
ance with the law and the evidence presented. The prevalence of this practice is uncer-
tain, but to the extent it does occur on an arbitrary basis, it falls within the range of situa-
tions at which this resolution is directed.

583 Fed. Reg. 57,970 (Nov. 16, 2018) (Unified Agenda listing of the anticipated rulemaking).

6 OIRA Conclusion of EO 12866 Review in RIN 0960-Al25, https://www.reginfo.gov/public/do/eoDe-
tails?rrid=128809.

7 See Complaint, Tabbador v. Holder, Case No. 2:14-cv-06309 (C.D. Cal., Aug. 12, 2014). The com-
plaint and other documents related to the case are available in Tabbador v. Holder et al. Resource
Page, https://www.cooley.com/news/insight/2015/tabaddor-resource-page (site maintained by Cooley
LLP).

8 See Settlement Agreement, Tabbador v. Lynch, Nov. 3, 2015 (available at the same site)

4
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Il. This Resolution

This resolution calls on legislators at all levels of government to ensure that the deci-
sional independence of administrative adjudicators will be preserved and that these ad-
judicators will be protected from inappropriate pressure to decide cases on grounds other
than the evidence and applicable legal authorities.

As can be seen from the above examples, a variety of administrative actions, both
subtle and overt, can raise questions about the potential for interference with the judge’s
decisional independence. This resolution discourages such actions through its opposition
to all forms of improper influence. Although the resolution mentions quotas, it should not
be narrowly read to only include such things. Other factors that are not expressly men-
tioned, but that are also a potential source of improper influence, include withholding (or
granting) of bonuses, favorable (or unfavorable) performance evaluations, and promo-
tions.

A. Production Quotas

Regarding the issue of decisional quotas, it is recognized that agencies must be free
to employ bona fide performance measurement criteria in managing the job performance
of agency officials, as well as employees, including administrative adjudicators. Indeed,
the courts have held, apparently without exception, that reasonable productivity goals are
permissible and do not infringe on the decisional independence of the adjudicator.® The
cases distinguish, in this regard, between requirements that are designed to ameliorate
backlogs and requirements that pressures adjudicators to rule in the agency’s favor. The
latter are impermissible,'° but the former have been uniformly upheld.

However, productivity goals, like other legitimate management tools, should not be
abused, nor used as a pretext for interfering with the decisional independence of admin-
istrative adjudicators. A leading decision in this area, Nash v. Bowen, distinguished be-
tween “reasonable goals” and “unreasonable quotas.”!" This resolution builds upon that
distinction by identifying limits on the use of decisional goals.

First, this resolution provides that any decisional quotas must not be “unreasonably
high.” That criterion is framed in general terms, but it sets forth an appropriate benchmark
by which the propriety of productivity goals in specific contexts can be evaluated. For
example, the analysis of the ABA Commission on Immigration, discussed above, would
seem to make a compelling case that the productivity requirements currently imposed on

9 Ass’'n of Admin. Law Judges v. Colvin, 777 F.3d 402, 404-05 (7th Cir. 2015); Sannier v. MSPB, 931
F.3d 856, 858 (Fed. Cir. 1991); Nash v. Bowen, 869 F.2d 675, 680-81 (2d Cir. 1989); cf. Abrams v.
SSA, 703 F.3d 538 (Fed. Cir. 2012) (upholding discipline of judge for failing to comply with instructions
related to productivity). See also ABA SECT. OF ADMIN. LAW AND REG. PRAC., A GUIDE TO FEDERAL
AGENCY ADJUDICATION 215 (2d ed. 2012) (hereinafter ADJUDICATION GUIDE).

0 Nash, 869 F.3d at 681; ADJUDICATION GUIDE, supra, at 216-17.
11 Nash, 869 F.3d at 680.
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immigration judges are unreasonably high and operate as an improper influence on those
judges.

Second, this resolution also states that any decisional quota imposed on administra-
tive adjudicators should be “reasonably determined.” In other words, regardless of
whether a prescribed level is found to be intrinsically too high, the agency should not
arrive at it in an arbitrary fashion. Essentially, this is a specific application of the general
norm in administrative law that agency action should be reached “within the bounds of
reasoned decision-making.”'? The criterion should discourage agencies from imposing
goals that are plucked out of the air with no support for, or explanation of, the reasons for
that choice. Like “unreasonably high,” this criterion is phrased in general terms, in part
because of the wide range of regulatory schemes and levels of government to which it
will apply. In some contexts, there would be grounds for a strong argument that any
reasonable determination should rest on a systematic time-and-effort study. In other con-
texts, where fewer implementation resources are available, a goal based on the adminis-
trator’s experience in the relevant program, suitably explained, might be considered suf-
ficient. Again, this resolution, despite its generality, offers a benchmark by which agen-
cies can be guided as they make decisions in particular circumstances.

B. Other Improper Influence Issues
Apart from the issue of decisional quotas, this resolution urges lawmakers to ensure
that adjudicators are protected from other inappropriate pressure to decide a case on any
basis other than on the evidence and in accordance with applicable statutes, duly adopted
regulations, precedents, and official and authoritative agency guidance of general ap-
plicability.”

This resolution does not specifically delineate what kinds of pressure are “inappropri-
ate,” in part because it applies at all levels of government, and administrative agencies
vary greatly in their rules, procedures, and jurisdictional responsibilities. The general
principle that it articulates can, however, serve as a starting point for consideration of how
that criterion applies in particular contexts. Agency actions that affect administrative ad-
judicators, such as performance appraisals, awards of bonuses, and allocations of re-
sources, can be scrutinized from this vantage point.

This resolution does address the kinds of legal authorities that administrative adjudi-
cators should be expected to apply to the evidence, unimpeded by “inappropriate pres-
sure.” Its premise that adjudicators should apply relevant statutes and duly adopted reg-
ulations is self-explanatory. The reference to precedents recognizes that agencies often
enunciate major elements of their programs through adjudicative precedents. (In some
agencies, however, some categories of adjudicative decisions are considered nonprece-
dential, meaning that no one, including the adjudicator, is necessarily expected to adhere
to it.)

2 Dep’t of Commerce v. New York, 139 S. Ct. 2551, 2569 (2019); see id. at 2585 (separate opinion
of Breyer, J.) (similar).
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The term “guidance” is commonly used in administrative law to mean what have tra-
ditionally been called interpretive rules and general statements of policy.’™ Courts have
ruled that, in general, administrative law judges and other administrative adjudicators
must adhere to such pronouncements, and the expectation that they will do so is not an
infringement of their decisional independence.’™ It follows that such an expectation of
adherence is not “inappropriate pressure.”

However, this resolution articulates some limitations on that proposition. By its terms,
it applies only to agency guidance of “general applicability.” This caveat is designed to
prevent agencies from using narrow directives to put pressure on disfavored adjudicators.
If the document is written to apply to all circumstances within the agency’s sphere of
responsibility where it is relevant, the potential for abuse should be reduced.

Another apprehension about guidance is that an agency might take the position that
an administrator is bound by a casual pronouncement written by a lower-level official who
does not necessarily speak for the agency as a whole. In order to avoid encouraging
such arguments, this resolution specifies that a guidance document need not serve as a
limitation on an adjudicator’s decisional independence unless it is “official and authorita-
tive.”15

1l. Conclusion

The framers of the Constitution recognized that one sure means of achieving true judicial independ-
ence was to isolate removal from the appointing authority and to eliminate pay and incentives for per-
formance.® Their wisdom still applies today. It is now fully embodied in the Article Il court
system.'” Similarly, the drafters of the Administrative Procedure Act believed that only a “good
cause” removal standard could truly be effective in ensuring administrative law judges true deci-
sional independence and thus build public confidence in the administrative process and system.'®

It is the mission of the American Bar Association to serve equally our members, our profession and
the public by defending liberty and delivering justice as the national representative of the legal profes-
sion. 9 This resolution seeks to further the mission by ensuring that administrative justice is delivered to
all and that all decisions are based on legitimate concerns for the evidence or lack of evidence, and not
based on improper external pressures on the administrative adjudicator.

135 U.S.C. § 553(b)(A).

4 See, e.g., CropLife America v. EPA, 329 F.3d 876, 882 (D.C. Cir. 2003); Warder v. Shalala, 149
F.3d 73, 82 (1st Cir. 1998); Iran Air v. Kugelman, 996 F.2d 1253, 1260 (D.C. Cir. 1993); Asmussen v.
Comm’r, N.H. Dep’t of Public Safety, 766 A.2d 678, 692-93 (N.H. 2000).

15 Cf. Kisor v. Wilkie, 139 S. Ct. 2400, 2416-17 (2019) (drawing a similar distinction for purposes of
explaining what kinds of agency regulatory interpretations may be entitled to judicial deference).

6 THE FEDERALIST NOS. 78, 79 (Alexander Hamilton).

7U.S. CoNnsT. art. lll, § 1.

185U.S.C. § 7521 (2012).

19 Statement of ABA President Bob Carlson, dated March 20, 2019.

7
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Respectfully submitted,

Judson Scott
Chair, National Conference of the Administrative Law Judiciary

August 2019
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GENERAL INFORMATION FORM

Submitting Entity: National Conference of the Administrative Law Judiciary

Submitted By: Judge Judson Scott, Chair, National Conference of the Administrative Law
Judiciary

1.

Summary of Resolution(s).

This resolution seeks to restore public confidence in both state and federal adminis-
trative tribunals by strengthening and preserving their ability to render fair and impar-
tial decisions in agency proceedings. One of the cornerstones of traditional judicial
independence is the inability to remove a judge based upon the judge’s decision or
actions related to official actions. For example, only in very limited circumstances may
a federal Article 11l judge be removed, and only then by impeachment charges passed
by the House of Representatives and trial in the Senate. The Administrative Proce-
dures Act found at 5 USC 551 (et seq) seeks to afford the Administrative Law Judiciary
(ALJs) protection from influence by allowing removal only for limited circumstances
confirmed after hearing by the Merit Systems Protection Board. Only the federal ALJs
currently enjoy this insulation from official interference. There are thousands more in
the federal and state administrative judiciaries who carry the same general responsi-
bilities as ALJs, but don’t enjoy the similar protections. These adjudicators go by var-
ious names, but all conduct similar fact gathering functions, are appointed in similar
fashion as ALJs and issue decisions that can become final agency actions. This res-
olution does not delineate a certain method of ensuring insulation, and does not seek
to lessen any entity protections they currently have, but rather, it seeks increased in-
sulation for the Administrative Adjudicators who currently find their decisional inde-
pendence threatened by a variety of subtle/not so subtle means by their agencies.

Approval by Submitting Entity.

Yes, this Resolution has been approved by the Executive Committee of NCALJ on
March 13, 2019.

Has this or a similar resolution been submitted to the House or Board previously?

No.

What existing Association policies are relevant to this Resolution and how would they
be affected by its adoption?

Currently, policy exists in the ABA calling for adoption of the principles of judicial in-
dependence and fair and impartial courts. (See 07A110D). While that resolution
clearly called for a fair and independent judiciary, it was focused on the Article Il
courts, stating that the judiciary is a separate and co-equal branch of government.

9
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This new Resolution seeks to bring the principles of fair administrative adjudication
into line with those of Article Ill adjudication.

Next, in 2019 NCALJ is recognizing the importance of a strong and independent state
administrative law judiciary and reaffirmed the ABA’s opposition to any weakening of
the authority of the ALJs in any state that used a central panel model of appointing
judges through the introduction of a proposed resolution. The resolution recognized
that it “should support the judicial independence and authority granted to the central
panel administrative law judges...”. Again, this Resolution recognizes the importance
of decisional independence and freedom from improper influence for State Central
Panel ALJs.

This Resolution addresses the need for the administrative judiciary to be independent
and free from improper influence, recognizing the same concerns have plagued other
adjudicatory systems also need to be eliminated in the administrative adjudication
arena.

This proposed Resolution brings Administrative Adjudicators under the same umbrella
as all other adjudicators to avoid the pitfalls that improper pressure and influence can
have on the ability to adjudicate fairly and maintain public trust.

5. If this is a late report, what urgency exists which requires action at this meeting of the
House?

Not Applicable

6. Status of H.R. 2429, the ALJ Competitive Service Restoration Act, 116" Congress
(2019-2020).

7. Brief explanation regarding plans for implementation of the policy, if adopted by the
House of Delegates.

Support passage of current federal legislative efforts and encourage development of
other means to ensure administrative judicial independence. For example, but not by
way of limitation, reaffirming the APA, creation of a federal central panel, and recog-
nition of an independent court status for federal Administrative Adjudicators.

8. Cost to the Association. (Both direct and indirect costs)

Passage of this resolution will not bear any costs for the Association.

9. Disclosure of Interest. (If applicable)

Not Applicable

10
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10.Referrals.
ABA entities contacted include: Judicial Division, Section of Litigation, TIPS, Civil

Rights and Social Justice, GPSLD, Section of Administrative Law and Regulatory
Practice, and Commission on Immigration.

11.Contact Name and Address Information.

Hon. Judson Scott

Chair, National Conference of the Administrative Law Judiciary
4033 Vail Divide

Bee Cave, TX. 78738

(925) 895-8348

judscott1@gmail.com

12.Who will present this resolution in the House?

Hon. Dean Metry

Delegate to the House of Delegates

National Conference of the Administrative Law Judiciary
601 25" Street

Galveston, TX 77550

dean.c.metry@uscg.mil

11
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EXECUTIVE SUMMARY

1. Summary of the Resolution

The Resolution encourages federal, state, and local governments to take all measures to
maximize the ability of all Administrative Adjudicators to render decisions, freely, fairly,
and independent of agency interference.

2. Summary of the Issue that the Resolution Addresses

All persons appearing before an Administrative Adjudicator are entitled to a fair and im-
partial hearing that fully comports with the requirements of due process. Any outside
considerations that could impact the Administrative Adjudicator’s independent decision-
making in a given case, whether they be job incentives, personal allegiances, or other-
wise, are anathema to the judges’ constitutional duties. These resolutions seek to ad-
dress those fundamental concerns.

3. Please Explain How the Proposed Policy Position Will Address the Issue

The resolution will encourage Congress and state, territory, tribal, and local governments
to take steps to insulate the administrative judiciary from improper influences from their
employing agencies.

4. Summary of Minority Views or Opposition Internal and/or External to the ABA Which
Have Been ldentified

None.
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