S cloven, &

May 29, 1984
JPS Draft #1 2$1005i, 2$1005if1

82-1005 - Chevron U.S.A. Tnc., a Corporation v. Natural Resources

Defense Council, Inc., et al.

82-1247 - American Tron and Steel Institute v. Natural

Resources Defense Council, Inc. et al.

82-159]1 - william D. Ruckelshaus, Administrator, Environmental

Protection Agency v. Natural Resources Defense Council,

Inc., et -al.

JUSTICE STEVENS delivered the opinion of the Court.

In the "Clean Air Act Amendments of 1977", 91 Stat. 685,
Congress enacted certain specific requirements applicable to
those areas of the country--known as "nonattainment areas"--that
had not achieved the air quality goals that had been set under
earlier legislation. Among those provisions was a reguirement
that no "new or modified major stationary sources" could be
constructed without a permit evidencing compliance with certain

1

stringent conditions. The regulation adopted by the

lgection 172 (b) (6) provides:

"The plan provisions required by subsection (a)

shall--
* %k

"(6) require permits for the construction and
operation of new or modified major stationary sources
in accordance with section 173 (relating to permit
requirements) ;" 91 Stat. 747.

Footnote continued on next page.
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Environmental Protection Agency to implement this permit
requirement employs a plant-wide definition of the term
"stationary source. "2 Thus, in a plant that contains several
pol]utant-emitting instal]ations, the construction or
modification of one piece of equipment may not require a permit
if the change will not increase the total emissions from the
plant. The guestion presented by this case is whether the
regulation that allows all of the pollutant-emitting activities
within the same industrial grouping to be treated as though they
were encased within a single "bubble" is a sufficiently
reasonable construction of the Act that it should be accepted by

reviewing courts. See Train v. Natural Resources Defense

Coungll,: 421 U:.s: 60, 75 (1975).

The EPA regulation adopting a plant-wide definition of the

term "stationary source" was promulgated on October 14, 1981, 46

"(i) 'Stationary source’ means any building,
structure, facility, or installation which emits or may
emit any air pollutant subject to regulation under the
Act.

"(ii) 'Building, structure, facility, or
installation' means all of the po]lutant—emitting
activities which belong to the same industrial
grouping, are located on one or more contiguous or
adjacent properties, and are under the control of the
same person (or persons under common control) except
the activities of any vessel." 40 C.F.R.
§51.18(3) (1) (i) and (ii).
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Fed. Reg. 50766. Respondents3 filed a timely petition for review
in the United States Court of Appeals for the District of
Columbia Circuit.4 That court concluded that its course was
"marked by two prior decisions in which panels of this court
determined the applicability vel non of the bubble concept to
distinct Clean Air Act programs." App. to Pet. for Cert. A—2.5

In substance, the Court concluded that the EPA must employ the

bubble concept in programs designed to maintain air quality in
clean air areas but that it may not employ that concept in

programs designed to enhance air quality. Accordingly, it held

t the regqulation invalid. To explain why we disagree with this
had no
1ier holding, we must describe the historical background that led to
ear
o the adoption of the 1977 Amendments, the text of those
that N
strt Amendments, their legislative history, and the conflicting policy
con
s ool concerns that Congress sought to accommodate.
string
~Triy T

3National Resources Defense Council, Inc., Citizens for a
Better Environment, Inc. and North Western Ohio Lung Association,
g g (228

‘sec 42 UiB.C. STEUTIBIA). Petftioners, Cheveon U.S.A.
Inc., American Iron and Steel Institute, American Petroleum
Institute, Chemical Manufacturers Association, Inc., General
Motors Corporation, and Rubber Manufacturers Association were
allowed to intervene and argue in support of the regulation.

5'T‘he cases to which the Court referred were Alabama Power

Co. v. Costle, 636 F.2d 323 (D.C. Cir. 1979) and ASARCO, Inc. v.
EPA, 578 F.2d 319 (D.C. Cir. 1978).
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In the 1950's and the 1960's Congress enacted a series of
statutes designed to encourage and to assist the States in
curtailing air pollution. See Train, 421 U.S., at 63-64. The
Clean Air Amendments of 1970, 84 Stat. 1676, "sharply increased
federal authority and responsibility in the continuing effort to
combat air pollution," 421 U.S., at 64, but continued to assign
"primary responsibility for assuring air quality" to the several
States. See 84 Stat. 1678. Section 109 of the 1970 Amendments
directed the EPA to promulgate National Ambient Air Quality
Standards (NAAOS's)6 and §110 directed the States to develop
plans (SIP's) to implement the standards within specified
deadlines. 1In addition, §111 provided that major new sources of
pollution would be required to conform to technology-based
performance standards; the EPA was directed to publish a list of
categories of sources of pollution and to establish performance
standards for each. Section 111(e) prohibited the operation of

any new source in violation of a performance standard.

Section 111 (a) defined the terms that are to be used in
setting and enforcing standards of performance for new stationary

sources. It provided:

"For purposes of this section:
* * *

6Primary standards were defined as those whose attainment
and maintenance were necessary "to protect the public health" and
secondary standards were intended to specify a level of air
quality that would "protect the public welfare."
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"(3) The term 'stationary source’ means any

building, structure, facility, or installation which

emits or may emit any air pollutant." 84 Stat.at

1683,
Tn the 1970 Act, that definition was not only applicable to the
new source performance standards (NSPS) program required by §111,
but also was made applicable to a requirement of §110 that each
state implementation plan contain a procedure for reviewing the
location of any proposed new source and preventing its

construction if it would pPreclude the attainment or maintenance

of national air quality standards.7

In due course, the EPA promulgated the National Air Ambient
Air Quality Standards (NAAOS) , approved the several States
implementation plans (SIP's), and adopted detailed regulations
governing new source performance standards (NSPS's) for various
categories of equipment. TIn at least two of its programs, the

EPA used a plant-wide definition of the term "source."

In 1974, it issued new source performance standards for the
nonferrous smelting industry that provided that the standards
would not apply to the modification of major smelting units if
their increased emissions were offset by reductions in other

portions of the same plant.8 And in a program designed to

"see §§110(a) (2) (D) and 110 (a) (4). ;

8'l‘he Court of Appeals ultimately held that this plant-wide
approach was prohibited by the 1970 Act, see ASARCO, INC., supra,
Footnote continued on next page.
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prevent significant deterioration (PSD) in the quality of the air
in regions that complied with NAAOS's, the EPA has employed the

plant-wide definition.

The 1970 legislation provided for the attainment of primary
NAAQS's by 1975. 1In many areas of the country, particularly the i
most industrialized States, howeveg{;:;; statutory goals were not E
attained.9 In 1976, Congress was therefore confronted, on the
one hand, with the environmental concern about the continuing ‘

excessive levels of air pollution and, on the other hand, with

" or m the economic concern that strict enforcement of existing laws
e n ey
. ucted witho might deter industrial development in nonattainment areas. These
\str
ondit! concerns did not produce legislation in ]976,1O but they did lead

ringent €
the EPA to publish its "Emissions Offset Interpretative Rule" in

—**""‘—";;; December 1976. See 41 Fed. Reg. 55524.

lgection
nrhe Pl
i&ill‘— The emissions offset interpretative rule stated that it was
ope;éigog' intended to address "the issue of whether and to what extent
igqiiizge national air quality standards established under the Clean Air !

Act may restrict or prohibit growth of major new or expanded

578 F.2d%at . But this standard was in effect when Congress
enacted the 1977 Amendments.

9See Report of the National Commission on Air Quality,
pages 3.3-20 thru 3.3-33.

10A bill did however pass both Houses of Congress, even
though it was never enacted into law. See H.R. Rep. 1742, 94th
Cong. 2d Sess. (1976).
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.
stationary air pollution sources." J.A. 8. 1In general, the
ruling provided "that a major new source may locate in an area
with air quality worse than a national standard only if stringent

conditions can be met." Id. The ruling gave Primary emphasis to

the attainment of the statute's environmental goals.ll
Consistent with that emphasis, the conditions imposed on new
construction in nonattainment areas were applied to every major

new source within a plant and could not be avoided by offsetting

savings elsewhere in the same location. Every new installation

had to meet the "lowest achievable emission rate" under the
current state of the art for that type of source. See e 124

The "bubble concept" was firmly rejected in nonattainment areas

by the EPA in December 1976.

5

Although the text of the Clean Air Act Amendments of 1977 is
over 100 pages long, see 91 Stat. 685-796, only a few pages deal

expressly with nonattainment areas. 1Id., at 745-751. Those

JlFor example, it stated:

"Particularly with regard to the primary NAAQS's,
Congress and the Courts have made clear that economic
considerations must be subordinated to NAAQS
achievement and maintenance. While the ruling allows
for some growth in areas violating a NAAOS if the net
effect is to insure further progress toward NAAQS
achievement, the Act does not allow economic growth to
be accommodated at the expense of the public health."

J.A. 18,
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pages are, however, significant. They require each State in the
nonattainment area to prepare and obtain approval of a new STP by

July 1, 1979. 1In the interim those States were required to

comply with the EPA's interpretative ruling of December 21, 1976.

Id., at 745,

The deadline for attainment of the primary NAAOQS was
extended until December 31, 1982, and with certain exceptions
until December 31, 1987, but the SIP's were required to contain a
number of provisions designed to achieve the goal as

12

expeditiously as possible. Most importantly, the statute

lz'l‘hus, among other requirements, §172(b) provided that the
SIP's shall--

"(3) require, in the interim, reasonable further
progress (as defined in section 171(1)) including such
reduction in emissions from existing sources in the
area as may be obtained through the adoption, at a
minimum, of reasonably available control technology;

"(4) include a comprehensive, accurate, current
inventory of actual emissions from all sources (as
provided by rule of the Administrator) of each such
pollutant for each such area which is revised and
resubmitted as frequently as may be necessary to assure
that the reguirements of paragraph (3) are met and to
assess the need for additonal reductions to assure
attainment of each standard by the date required under
paragraph (1);

"(5) expressly identify and quantify the emissions,
if any, of any such pollutant which will be allowed to
result from the construction and operation of major new
or modified stationary sources for each such area;

"(8) contain emission limitations, schedules of
compliance and such other measures as may be necessary
to meet the requirements of this section ...."

95 Svat. 747.
Footnote continued on next page.
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provided that each plan shall:

"(6) require permits for the construction and
operation of new or modified major stationary sources
in accordance with section 173 (relating to permit

requirement)." Id., at 747.

Before issuing a permit, §173 requires the state agency to
determine that there will be sufficient emissions reductions in

the region to offset the emissions from the new source and also

to allow for reasonable further progress toward attainment, the

applicant must certify that his other sources in the State are in

compliance with the SIP, and the agency must determine that the
applicable SIP is otherwise being implemented. Of greatest

importance, however, §173 expressly provides that "the proposed

source is required to comply with the lowest achievable emission

rate." This requirement--known as "LAER"--is defined in terms

that make it even more stringent than the applicable new source

performance standard developed under §111 of the 1970 statute.13

Section 171 (1) provided:

" (1) The term 'reasonable further progress' means
annual incremental reductions in emissions of the
applicable air pollutant (including substantial
reductions in the early years following approval or
promulgation of plan provisions under this part and
section 110(a) (2) (I) and regular reductions thereafter)
which are sufficient in the judgment of the
Administrator, to provide for attainment of the
applicable national ambient air quality standard by the
date required in section 172(a)." 1Id., at 746.

Footnote(s) 13 will appear on following pages.
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The 1977 Amendments contain no specific reference to the

"hubble concept." Nor do they contain a specific definition of

the term "source." They do, however, define the term "major

stationary source" as follows:

as otherwise expressly provided, the

terms 'major stationary source' and 'major emitting
facility' mean any stationary facility or source of air
hich directly emits, or has the potential

pollutantS w :
to emit, one hundred tons per year or more of any air

t (including any major emitting facility or

“{1) Except

pollutan PARE
source of fugitive emissions of any such pollutant, as
v Jetermined by rule by the Administrator)." 1Id., at
¢hose 770.
had T rhus, this much is clear from the face of the statute. If a
earl brand new factory that will emit over 100 tons of pollutants is
tha' constructed in a nonattainment area, that plant must obtain a
cor permit pursuant to §172(b) (6) and in order to do so, it must
st satisfy the §173 conditions, including the LAER requirement. TIf,

13Section 171 (3) provides:
" (3) The term 'lowest achievable emission rate'

means for any source, that rate of emissions which

reflects--
" (A) the most stringent emission limitations

which is contained in the implementation plan of any
State for such class or category of source, unless the
owner or operator of the proposed source demonstrates
that such limitations are not achievable, or

" (B) the most stringent emission limitation
which is achieved in practice by such class or category
of source, whichever is more stringent.

"In no event shall the application of this term permit
a proposed new or modified source to emit any pollutant
in excess of the amount allowable under applicable new
source standards of performance." 1Id., at 746.
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however , an old plant ontaining several large emitting units is

oR WA, e
to be modernized by /the replacement of oneAunltSemlttlng over 100

tons of pollutant the question whether the new unit must satisfy

the LAER requirement depends on whether the jndividual unit, Or

the entire plant, is regarded as the major stationary source.

I1I

The 1egislative history of the portion of the 1977

Amendments gealing with nonattainment areas does not contain any

specific comment on the "bubble concept" or the question whether

a plant—wide gefinition of 2 stationary source is permissible.

1t does: however, plainly disclose that Congress recognized the

conflict petween the economic interest in permitting capital

improvements to continue and the environmental interest in

improving air quality. Tndeed, the House€ committee Report

a ” W : lr
he economlcC interest as one of the two main purposes

identified £
= bilY, 1t stated:

ngection 117 of the bill, adopted during full
committee markup establishes a new section 127 to the
Clean Air act. The section has two main purposes: (1)
to allow reasonable economic growth to continue in an
area while making reasonable further progress to assure
attainment of the standards by a fixed date; and (2) to
allow States greater flexibility for the former purpose
than EPA's present interpretative regulations afford.

implementation plan in accordance with this new
provision." House Report, P- 211

Nsuvﬂ TS "The State's second option would be to revise its

The second "main purpose" of this section——allowing the

States "greater flexibility" than the EPA's interpretative

rul ing--as well as the reference to the EPA's authority to amend

A

R
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1In Januaryr 1
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effect in July 1979.
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different processes and emission point
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gIP. It stated:

"Where a state implementation plan is revised and
implemented to satisfy the requirements of Part D,
including the reasonable further progress requirement,
the plan requirements for major modifications may
exempt modifications of existing facilities that are
accompanied by intrasource offsets so that there is no
net increase in emissions. The agency endorses such
exemptions, which would provide greater flexibility to

sources to effectivelylganage their air emissions at
least cost." J.A. 43.

In April, and again in September, 1979, the EPA published
additional comments in which it indicated that revised SIPs could

NP~ RTTHR IV M [ aieT A [
adopt the plant-wide definition of source inAcertain
circumstances. See 44 Fed. Reg. 20372, 20379; 51951924, 51958.

15In the same ruling, the EPA added:
nmhe above exemption is permitted under the SIP
ed under Part D, plan revisions

because, to be approv :
due by January 1979 must contain adopted measures

assuring that reasonable further progress will be made.
Furthermore, in most circumstances, the measures
.~  adopted by Ja ry 1979 must be sufficient to actually
provide for attainment of the standards by the dates
required under the Act, and in all circumstances
dopted by 1982 must provide for attainment.

measures a
72 of the Act and 43 FR 21673-21677 (May

g % See Section 1
= 19, 1978). Also, Congress intended under Section 173

= | of the Act that States would have some latitude to

= | depart from the strict requirements of this Ruling when

B | the State plan is revised and is being carried out in

1 e/// accordance with Part D. Under a Part D p%;h,

& | therefore, there is less need to subject a modification
of an existing facility to LAER and other stringent

requirements if the midification is accompanied by

sufficient intrasource offsets so that there is no net

increase in emissions." J.A. 45 (44 Fed. Reg. 3277?).

fgte ]
S e
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n the latter occasion: the EPA made 2 formal rulemakingd proposal

that would have permitted the use of the npubble concept" for new

installations within a plan g for modifications of

existing anits. It explained.
wi1gubble’ Exemgtion: The usé€ ffsets inside the
game SOUr e is 11 the ' ubble.' EPA proposes use
' (see€ above) to 1imit the

f rgource

the pubble under nonattainment requirements in

an
gection 172 and that

attainmen py the
are pbei & jed ut neé
plantwide pble, the game der the SD proposa1,

m
including a efini ion 'installation' T an

of process equipmen e J
the EPA expressly noted that the word wgource"

nt-wide definition for some purposes and a

other purposes. 1t wrote:

any puildingd gtructuréer facility: or

165 .A. 56. pater in that ruling. the EPA added: |
wgowever: A pelieves that complete part D SIPS:
:n adop ed and enforceable requirements
s ttainment, may_apply the approach
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installation which emits or may emit any regulated
pollutant. 'Building, structure, facility or
installation' means plant in PSD areas and in
nonattainment areas except where the growth
prohibitions would apply or whre no,3dequate SIP exists
or is being carried out." J.A. 54.l

EPA's summary of its proposed ruling discloses the latitude that

the agency understood the statute to allow it in defining the

term "source":

roposing two di fferent ways to
kinds of NSR programs:

te Part D SIPs, review
with an unrestricted plant-

"In summary, EPA is p

define source for different
" (1) For PSD and comple

would apply only to plants,

wide bubble. : : :

" (2) For the of fset ruling, restrictions on
construction, and incomplete Part D SIPs, review would
jvidual pieces of process

apply to both plants and indivi
equipment, causing the plant-wide bubble'not to apply
for new and modified major pieces of equipment.

"rn addition, for the restrictions on
construction, EPA is proposing to define 'major
modification' so as to prohibit the bubble entirely.
Finally, an alternative discussed but not favored is to
have only pieces of process equipment reviewed,
resulting in a no plant-wide pubble and allowing minor

t to escape NSR regardless of whether

i pieces of equipment ©
gt they are within a major plant." J.A. 67.

‘ |‘_L\ .

Tn August of 1980 the EPA adopted a regulation that, in

essence;, applied the reasoning of the Court of Appeals in this

ﬁf v case. The EPA took particular note of the two then recent Court
of Appeals decisions, which had suggested that the bubble concept

should be employed in a program designed to maintain air quality

171n its explanation of why the use of the bubble concept was
especially appropriate in preventing significant deterioration
(pSD) in clean air areas, the EPA stated: "In addition,
application of the bubble on a plant-wide basis encourages
voluntary upgrading of equipment, and growth in productive

capacity." J.A. 60.
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Footnote continued on next page.
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3 proposed rulemaking in August 1981 that was formally

promulgated in October. See 46 F.R. 50766.

Having recited the history of the challenged definition of
the term "source" at perhaps unnecessary length, we may now

briefly state the reasons why we are satisfied that the EPA acted

~N

the scope of its statutory authority,. X

well with

First, it is undeniable that the text of the Act does not
preclude the plant-wide definition. No one questions the
permissibility of a plant-wide definition for purposes of PSD
review; nor has anyone pointed to any statutory language that
would authorize the definition in the clean air context while

prohibiting it in nonattainment areas.

attainment. Thus, the proposed change in the mandatory
scope of nonattainment new source review should not
interfere with the fundamental purpose of Part D of the
Aot .

"6. New Source Performance Standards (NSPS) will
continue to apply to many new or modified facilities
and will assure use of the most up-to-date pollution
control techniques regardless of the applicability of
nonattainment area new source review.

"7. 1In order to avoid nonattainment area new source
review, a major plant undergoing modification must show
that it will not experience a significant net increase
in emissions. Where overall emissions increas
significantly, review will continue to be required."
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Second, the legislative history is silent on the precise
issue before us, but is consistent with the view that the EPA
should have broad discretion in implementing the policies of the
1977 Amendments. More importantly, that history plainly
identifies the policy concerns that motivated the enactment; the
plant-wide definition is fully consistent with one of those
concerns--the allowance of reasonable economic growth--and,
whether or not we believe it most effectively implements the
other, we must recognize that the reasons advanced by EPA for
believing it serves the environmental concerns as well are

certainly not frivolous. 1Indeed, they are supported by the

public record developed in the rulemaking process,20 as well as

by certain private studies.?2l

20See for example the statement of the New York State
Department of Environmental Conservation pointing out that
denying a source owner flexibility in selecting options made it
"simpler and cheaper to operate o0ld, more polluting sources than
SO TTOUe D, . TR 128-129.

21

"Economists have proposed that economic incentives
be substituted for the cumbersome administrative—]eqa]
framework. The objective is to make the profit and
cost incentives that work so well in the marketplace
work for pollution control. **% [The 'bubble' or
'netting' concept] is a first attempt in this
direction. By giving a plant manager flexibility to
find the places and processes within a plant that
control emissions most cheaply, pollution control can
be achieved more quickly and cheaply."” L. Lave & G.
Omenn, Cleaning the Air: Reformin the Clean Air Act 28
(1981) (footnote omitted).
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Third, our review of the EPA's varying interpretations of
the word "source"--both before and after the 1977 Amendments--
convince us that the agency primarily responsible for
administering this important legislation has consistently
interpreted it as allowing a measure of discretion and
flexibility on this issue. This factor is especially important

in the context of a case of this kind because of the complexity

of the decision—making process. At the fi§t level, of course, is

the business decision to make an investment in the modernization
of plant and equipment. The rigid imposition of unduly
burdensome costs may not only harm the economy, but also delay
improvements that might accelerate the reduction in air

pollution.

At the second level is each State's separate administration
of its own SIP. The EPA's definition is merely permissive and
does not prevent a State from entirely rejecting the bubble
concept. i t the o For ne is
somewhat handicapped by the risk that excessive requlation may
induce some industry to shift Production to a more liberal State.

is nevertheless the fact that the immediate victims of air
pPollution reside in the affected States and that Congress has
always insisted that the States assume a major responsibility for
the administration of this legislation. Invalidation of this

regulation would diminish state authority in a significant way.

The EPA participates in the decision—makinq pProcess at a
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still higher level, Sjgnificantly, it was not the agency but
rather the Court of Appeals that read the statute inflexibly to
command a plant-wide definition for Programs designed to maintain
clean air and to forbigd such a definition for Programs designed
to improve air quality. The distinction the court drew may wel]
be a sensible one, but our labored review of the problem has
surely disclosed that it is not a distinction that Congress ever
articulated itself, or one that the EPA found in the statute
before the courts began to review the legislative work product.
We conclude that it was the Court of Appeals, rather than
Congress or any of the decisionmakers who are authorized by
Congress to administer this legislation, that fashioned the rule

of law which produced the judgment we review todavy.

Accordingly, we hold that the EPA's definition of the term
"source" is a permissible construction of the statute. The

judgment of the Court of Appeals is reversed.

It is so ordered.
——=2 20 ordered.




